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Abstract

Forensic evidence is an evolving science in the field of criminal investigation
and prosecutions. It has been widely used in the administration of justice in the courts
and the Western legal system, particularly in common law. To accommodate this new
method of evidence in Islamic law, this article firstly, conceptualizes forensic evidence
in Islamic law. Secondly, explores legal frameworks for its adoption in Islamic law.
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Abstrak

Bukti forensik adalah sains yang sentiasa berkembang dalam bidang siasatan je-
nayah dan pendakwaan. Ia telah digunakan secara meluas dalam pentadbiran keadilan di
mahkamah dan sistem undang-undang Barat, terutamanya dalam undang-undang com-
mon (common law). Untuk menampung kaedah pembuktian baru ini dalam undang-
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undang Islam, artikel ini, pertamanya, konseptualisasikan bukti forensik dalam undang-
undang Islam. Kedua, ia menerokai rangka kerja undang-undang untuk penerimaannya
dalam undang-undang Islam.

Kata Kunci: Bukti Forensik, Rangka Kerja Guaman, Siasatan Jenayah,
Shart ah.

Introduction

Broadly speaking, forensic evidence refers to evidence obtained by
scientific methods such as ballistics, blood test, and DNA test or other
technical procedures such as tire marks etc. Technically, It “signifies an
opinion adduced by a forensic scientist either about the evidential worth
of a trace evidence (known as physical evidence in law) or other matters
in connection with a case, which is likely to be outside the experience or
knowledge of the judge or the jury (including the prosecution or law-
yers)”'. For instance, “in a civil suit for damages, the cause for product
liability cannot be affirmatively disposed of without the aid of scientific
opinion issued by the relevant expert(s). Likewise, in the case of murder,
the prosecution supports its case with a multitude of scientific evidences
in the form of scientific evidences which are far beyond the reach of or-
dinary examiners.” Aside from its use to determine the liability or oth-
erwise of the defendant, forensic evidence has also been assigned other
robust roles in the administration of justice in the West’. For example,
the opinion by a forensic psychologist (psychiatrist) is sought to deter-
mine the personality type of the accused in order to consider his plea for
mitigating the sentence against him,* or to examine his mental state in
order to prove the truth of his defence of provocation.’

' Christopher Allen, Sourcebook on Evidence (London: Cavendish Publishing Ltd., 1996), 387.

? Sayed Sikandar Shah Haneef, “Forensic Evidence: A Comparative Analysis of the
General Position in Common Law and Shari‘ah”, Journal of Islamic Studies, Vol. 4,
No. 2 (Summer 2007), 199.

3 Tbid.

* Lowery v. The Queen was a case where Lowery and King were convicted of the
sadistic and otherwise motiveless murder of a girl aged 15. During the trial, each tried
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What forensic evidence is? What significance it carries in imple-
menting justice and what are the legal frameworks for its adoption in
Shari‘ah are questions addressed in this article.

THE DEFINITION OF FORENSIC EVIDENCE

The term forensic evidence consists of two words i.e. forensic and
evidence. The word forensic comes from the Latin word forensics,
meaning “of or before the forum”. In the times of ancient Rome, a crim-
inal charge meant presenting the case before a group of public individu-
als in the forum. Both the person accused of the crime and the accuser
would give testimonies based on their sides of the story. The individual
with the best argument and delivery would determine the outcome of the
case. Anyone could listen to the great debates of the day and watch gov-
ernment in action. This origin is the source of the two modern usages of

to shift the responsibility on the other maintaining that it was the other who had the
more aggressive personality and he himself had no choice but to comply with wishes of
the other. On appeal, the psychiatrist witness, after using two tests of personality on
each one of them, concluded that both men had psychopathic personality (suffering
from some kind of personality disorder/aggressiveness). But this feature in Lowery
was more severe, thus making him more aggressive and impulsive than King,
henceforth to play a dominant position in the circumstances. For citation see:
Christopher Allen, 397-398.

> In the case of R V. Turner, the accused confused to the killing of his lover but said he
did it out of provocation and explosive release of bling rage. Because after the
deceased’s revelation about her illicit relations with another two men when the
petitioner was in the jail, he was taken by surprise and lost control over his temper.
Upon testing the defendant, the psychiatrist concluded: first the defendant in terms of
mental make-up, was a placid one (as opposed to quick tempered) thus had never shown
any evidence of mental illness and did not require any psychiatric treatment; secondly,
he had a deeper emotional relationship with deceased which was likely to have caused
the sort of provocation that he alleges; and lastly, after he had killed her he behaved like
someone suffering from profound grief. Therefore, the defense of provocation
succeeded in mitigating the sentence against him. For citation: see ibid., 401-404.
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the word forensic — as a form of legal evidence and as a category of pub-
lic presentation.®

According to Terence F. Kiely, “The word forensic means the pro-
cesses used in the forensic science at issue through which evidences are
generated. For instance, the manner in which DNA is experimented,
tested, and subjected to population analyses. The methodologies of hair,
fibre and fingerprint examinations are the other examples of the subject.
The “evidence” part of forensic evidence refers to a different set of pro-
cedures involved to the litigation systems, separate from the processes of
any forensic science for the proffer of facts in criminal cases.”’

Terence says, “Forensic evidence refers to facts or opinions prof-
fered in a criminal or civil case that have been generated and supported
by the use of one, usually by more than one, of the body of forensic sci-

298
€nces.

The above definition of Terence demonstrates two essential charac-
teristics of forensic evidence. Firstly, it emphasises that forensic evi-
dence must have an origin in science. Secondly, this scientific evidence
must have application to justice.

According to current practice, opinion or testimony given to the
courts either by scientists or other technical bodies (skilled in doing so) is
regarded as forensic evidence. For example, the testimony of the police
members trained in firearms, fingerprints, photographic experts, psychia-
trists, etc. is called forensic evidence although they are not scientists. As
Justice Breyer held this to be the case in the case of Kumho Tire co. v.

® See: Jay A. Siegel, Forensic Science: The Basics, (Boca Raton: Taylor & Francis,
2007), p. 5.

" Terence F. Kiely, Forensic Evidence: Science and the Criminal Law (New York: CRC
Press, 2001), p. 29.

8 Ibid.,, p. 26; See also: Sayed Sikandar Shah Haneef, “Forensic Evidence: A
Comparative Analysis of the General Position in Common Law and Shari‘ah”, Journal
of Islamic Studies, Vol. 4, No. 2 (Summer 2007), p. 200.
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Carmichael’: “... whether the specific expert testimony focuses upon
specialized observations, includes the technical opinions provided by
people of special training”.'® Forensic evidence is also categorised under
expert evidence in some Western writings.

In short, forensic evidence is evidence provided by scientists or
other technical bodies to prove or disprove a fact before the court.

THE TYPES OF FORENSIC EVIDENCE

Forensic evidence, depending on its scientific and technical origin,
is derived from two scientific and other technical bodies. First, forensic
biology whose work subsumes the following scientific analyses: (a) fo-
rensic anthropology analysis experts who analyse skeleton remains;'! (b)
forensic entomology analysis experts who study injects to know the time
and manners of death;'? (c) DNA analysis experts who analyse DNA ma-
terial which is found in human blood, semen, hair pulp, saliva and tissues
for identifying criminals;" (d) blood stain patterns experts who analyse
blood to determine its sources;'* (¢) hair analysis experts who examine a
hair sample to determine its kind and category with the object and com-

? Kumho Tire Co. v. Carmichael, 526 U. S. 137 (1999).

' In this case, the plaintiff expert concluded that the death of his client which was
caused by the explosion of the tire was due to the defective tire. See: Terence, Forensic
Evidence: Science and the Criminal Law, p.16; Haneef, Forensic evidence: A
Comparative Analysis of the General Position in Common law and Sharih, p. 200.

"!"Martin Evison, “Forensic Anthropology and Human Identification from the skeleton”
in Handbook of Forensic Science, edited by Jim Fraser and Robin Williams (UK:
William Publishing, 2009), p. 84.

2 See: Jay A. Siegel, Forensic Science: The Basics, p. 292; see also: Terence, Forensic
Evidence: Science and the Criminal Law, p. 320.

" See: Terence, Ibid.

Y Andrew R,W. Jackson & Julie M. Jackson, Forensic Science (Harlow, England:
Pearson Prentice Hall, 2™ edn. 2008), p 116.
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pare it with a recovered sample from the crime scene;'” (f) botanical ex-
perts who analyse and compare botanical trace material struck in the
body, clothes, shoes or equipment of the accused.'® Secondly, forensic
chemistry involving the work of forensic chemists who examine drugs,
tiny samples such as ink, lipstick, gunshot residue, identify alcohol in the
body, fire causes and poisons."'’

Likewise, forensic opinion is derived from other technical bodies
whose work encompasses analysing other linkable evidence against the
accused such as fingerprints analysis,'® fibres analysis,"” soil analysis,”
footwear impression analysis,”' tire analysis,”* psychiatry analysis® and
etc. Examples of these types are detailed below.

THE SIGNIFICANCE OF FORENSIC EVIDENCE
In modern day prosecution, forensic evidence is an indispensable

part of the criminal justice system. Sharma®*
of forensic evidence not only let dangerous criminals go scot-free but a

maintains that the absence

'3 Terence, Ibid. p. 73.

' See: J.H. Philips and J.K. Bowen, Forensic Science and the Expert Witness (Sydney:
The Law Book Company Limited, 1989), p. 20.

" bid. p. 25-31.

' For detail see: Jay Siegel, Forensic Science: The Basics, pp. 147-168; see also:
Andrew Jackson & Julie Jackson, Forensic Science, pp. 86-101.

"% For detail see: Andrew Jackson, Ibid., pp. 49-68.

% For detail see: Ibid. pp. 77-74.

*! Ibid. pp. 102-104.

** Jay Siegel, Forensic Science: The Basics, pp. 169-178.

» Lenore E. A. Walker & David L. Shapiro, Introduction to Forensic: Clinical and
Social Psychological Perspectives (New York: Kluwer Academy/ Plenum Publishers,
2004), p. 12.

* Dr. B. R. Sharma, The Former President of Indian Academy of Forensic Science.
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huge amount of public money is also wasted. Providing statistics for the
year 1998 in India, he sadly laments that a large number of trials, in hei-
nous crimes ultimately end in acquittals. The official figure (1998) for
the acquittal is 93% whereas unofficially the figure is above 96%. He
finds that these frequent acquittals also embolden the criminals, escalate
crime, and multiply criminals.

In order to appreciate the importance of forensic evidence, let us
see as to what needs to be proven before the court:

Proving Facts before the Courts

There are three types of facts that need to be proved before any
court: facts in issue, relevant facts, and collateral facts. According to
Haneef,* forensic evidence is essential in proving the facts contested be-
fore the courts.

Fact in Issue:

This refers to those facts which the plaintiff (or the prosecutor)
must prove in order to succeed in the claim together with those facts
which the defendant (or the accused) must prove in order to succeed in
his/her defence.”® For example, in a criminal trial in which the accused
pleads not guilty, the facts include: the identity of the accused, his com-
mission of the actus reus and the existence of any knowledge or intent on

- 27
his part, mens rea.

* He is a distinguished professor in the Department of Figh & Usul al-Figh, [TUM.

6 Adrian Keane, The Modern Law of Evidence (Guildford: A.K. Professional Book
Ltd., 1996), p. 161; see also: Haneef, Forensic Evidence: A Rethinking About its Use
and Evidential Weight in Islamic Jurisprudence, Journal of Islam in Asia, (Kuala
Lumpur: International Islamic University Malaysia), Vol. 2, No. 1, July 2005.), pp.
117-118.

27 Keane, Adrian Keane, The Modern Law of Evidence, p. 6-7; see also: Haneef,
Forensic Evidence: A Rethinking About its Use and Evidential Weigh tin Islamic
Jurisprudence, p. 121.
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Relevant Fact:

It refers to those facts from which the existence or non-existence of
facts in issue may be inferred.”® For example, X is accused of shooting
his wife. The fact in issue is whether X has done it. If Y as an eyewit-
ness who saw the shooting can come and give testimony, the fact in issue
will be proven. However, in most cases this mode of direct evidence will
not be forthcoming. More often than not, the only available evidence
will be in the form of some tell-tale clues, which can establish some facts
relevant to the fact in issue. For instance, the evidence of a gunsmith that
on the day before the shooting, X bought gun from him, the evidence of a
policeman that after the shooting, he found that the gun was buried in X’s
garden, and the evidence of a forensic expert that the gun in question
bore X’s fingerprints. Evidence of relevant is called circumstantial evi-

. 29
dence in law.

Collateral Facts:

They are either those facts that affect the credibility of a witness
such as his eyesight defect that may be proved by testimony of an oculist
or other facts that need to be proved as a condition precedent to the ad-
missibility of some other items of evidence, such as the witness’s lack of
bias towards any one of the pairs.*’

Relevance of Forensic Evidence

To prove the above facts, especially the first and second types,
there are several reasons which make it imperative to refer to forensic
evidences, the most important among them are:

Social Change: The society is undergoing drastic social change at
a very rapid pace. The sizeable industrial complexes have sprung up.
The transport facilities have been revolutionised. There is a growing
shift from a rural to an urban society. These changes have made the old

8 Keane, Ibid; Haneef, Ibid.
¥ Keane, Ibid. pp- 7-8; Haneef, Ibid.

30 Keane, Ibid. p. 8; Haneef, Ibid.
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techniques of criminal investigation obsolete. Hence, other methods and
techniques have to fulfil the vacuum.?’

Anonymity: The quick means of transportation and the high density
of population in cities have facilitated the escape from punishment after
the commission of a crime. A criminal can hide himself in a corner of a
city or move away to the thousands of miles away in a few hours after
committing the crime at a particular place. No body, at the new place,
would know or try to know who he/she is or where he/she has come
from. He/she, thus, often escapes apprehension and prosecution.*?

Identify Substance or Materials: In many cases, the scientific ex-
amination of physical evidence provides an identification of a substance
or material.>> The substance and materials found can be strong means to
find a suspect. For instance, identifying a fuel or gasoline which is used
to start a fire or gunshot residue on the hands of an accused suspected of
firing a weapon in a shooting case can be some best examples of this
type.

Identify Criminals: Identification of the individuals is important
for the proper implementation of justice in the legal system. Biological
examinations of human remains found in a crime scene can help an in-
vestigator identify the individual. Likewise, the investigator can find the
criminals by analysing fingerprints taken from the individuals.*

Technical Knowledge: The technical knowledge of an average per-
son has increased tremendously in recent years. The criminal is using
science. The crime techniques are getting refined. The investigating of-

*!' B.R. Sharma, Forensic Science in Criminal Investigation and Trials (Delhi: Universal
Law Publishing Co. Pvt. Ltd.), p. 7

32 Ibid.

3 R.E. Gaenssle, Introduction to Forensic Science and Criminalistics, (New York:
McGraw-Hill, 2008), 9.

34 Ibid. 8.
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ficer, therefore, needs scientific methods to combat the modern scientific
criminal.*

Wide Field: The field of activities of the criminal is widening at a
terrific rate. Previously, the criminals were usually local, now we find
that a local or international criminal is a common phenomenon. Smug-
gling, drug trafficking, financial frauds, and forgeries offer fertile and
ever expending fields. International terrorism in recent times has ac-
quired global proportions and the gadgetry often utilized by the terrorist
is usually mind-boggling to the common investigator. Thus, the investi-
gating officers have to be facilitated with such scientific and technologi-
cal tools which would help them capture both local and international
criminals.*®

Investigative Link: Recently, national databases of DNA, finger-
print and bullet image have made forensic science much more helpful
during the investigative phase. Generally, to identify the person or
weapon, a newly submitted DNA profile, fingerprint, bullet or cartridge
case is searched against the known databases.’” Emphasising it, Sharma’®
has asked: what are the other alternatives and how do they stand in the
test of their ultimate authenticity? The alternatives to the scientific meth-
ods as we know are eyewitnesses, confessions and approvers. However,
there arise several questions. Does the eyewitness account have an inher-
ent weakness? Do the observation power, weak memory, low descriptive
skill, emotional inputs and sub-conscious rationalisation of the persons
affect the evidence tremendously? Is an eyewitness free of bias and in-
fluence of others? Undoubtedly, such queries have put eyewitness, con-
fession and other old methods in question which have many of modern
researchers to consider forensic evidence as an indispensable means in
the dissemination of justice.

%> Sharma, Forensic Science in Criminal Investigation and Trials, p. 8.
** Ibid. 9.
T RE. Gaensslen, Introduction to Forensic Science and Criminalistics, p. 9.

*¥ Sharma, op. cit, p. 9.
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Corpus delicite- Elements of Crime: In law, corpus delicti refers to
the body or elements of the crime. The elements are the things that the
prosecutor is obligated to prove “beyond a reasonable doubt” to gain a
conviction. Some of the analyses done in forensic laboratories serve
primarily to establish elements of a crime. For example, in illegal drug
possession case, the laboratory must establish that the white powder
seized is cocaine, or that those funny-looking cigarettes contain Cannabis
sativa. In a potential “drunk-driving” case, the laboratory has to show
that the person charged had a blood alcohol content above the legally al-
lowed limit. Identifying the semen is present on a vaginal swab from an
alleged sexual assault victim corroborates a crucial element of a sexual
assault, or rape, charge, namely penetration. Proving these elements of
crimes is required for successful prosecution; prosecutors cannot convict
someone without proving all the elements of the crime.”

THE LEGAL FRAMEWORKS OF FORENSIC EVIDENCE
IN SHARI‘AH

Forensic evidence can be adopted under the principle of ray’ al-
khabir (expert opinion) in Islamic law of evidence. What is ray’ al-
khabir in Islamic law? And to what extant forensic evidence is similar to
ray’ al-khabir? The word ray’ means opinion and khabir is derived from
khibrah which means knowledge, experience, skill, acquaintance with
and expertise in some field.*” According to al-Jalil ‘Abd Allah, al-

3 Ibid.

% See: Ibn Manzir, Muhammad Ibn Mukrim, Lisdn al-‘Arab (Bayrit: Dar Sadir, Vol. 4,
1980), 227; Al-Zubaydi, Muhammad Murtada al-Husayni, 7dj al- ‘Ariis min Jawahir al-
Qdmus, (Bayrit: Dar Maktabat al-Hayat, Vol. 3, 1985), 167; Al-Fairliz Abadi, Al-
Qdmus al-Muhit (Bayrit: Al-Muwassasah al-Risalah, 2™ edn.Vol. 2, 1987), 17-18; Al-
Razi, Muhammad ibn Ab1 Bakar ibn Abd al-Qadir, Mukhtar Al-Sahhdah (Bayrit: Dar al-
Qalam, 1975), 168; Ahmad Rida, Mu jam al-Mutun al-Lughah (Bayrit: Dar Maktabat
al-Hayat, Vol. 2, 1959), 217; Majma‘u al-Lughah al-‘Arabiyyah, A/-Mu jam al-Wasit
(Cairo: Dar ‘Imran, 3" edn. Vol. 1, 1985), 222-223; Al-Imam al-Jurjani, ‘Ali ibn
Muhammad, Al-Ta ‘rifat (Cairo: Dar al-Rashad, 1991), 109.
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khibrah is defined as “a means of discovering some reasons or its limit
through scientific information™.*' According to another interpretation,
al-khabir has been defined to mean “any person who has special skill and
is called to give opinion in any matter under inquiry which requires some

- : 2
special art or science”.

Thus, ray’ al-khabir or expert evidence is “the testimony of an ex-
pert in a particular field”* or is “an opinion given by someone who pos-
sesses expertise in a particular field”.** In other words, “an expert opin-
ion, evidence or testimony may be said as evidence given orally or by
other manners sanctioned by a judge® by any number of experts in a par-

ticular field, notwithstanding his sex or belief.*®

1 See: Al-Jalil ‘Abd Allah, Qdaniin al-Ithbat wa ma ‘Alaihi al- ‘Amal fi Suddan (Al-
Khartim: Dar al-Islami, 1984), 395.

*2 See: Ahmad Fathi Bahansi, Nazariyat al-Ithbat fi al-Fighi al-Jindyi al-Islami (Beirat:
Dar al-Shurig, 5™ edn.1989), 205.

# See: Ibn Qayyim al-Jawjiyyah, Al-Turug al-Hukmiyyah (Cairo: Matba‘at al-Madani,
1977), p. 188.

* See: Ahmad Fathi, Nazariydt al-Ithbdt fi al-Figh al-Jind yi al-Islam, p. 205.

* See: Muhammad Wahbah al-Zuhayli, A/-Figh al-Islami wa Adillatuhu, (Dimashq:
Dar al-Fikr, 4™ edn. Vol. 8, 1997), 6288; Muhammad al-Zuhayli, Wasd il al-Ithbat fi al-
Shari‘ah al-Islamiyyah (Dimashq: Maktabah Dar-Al- Bayan, 2™ edn. Vol. 2, 1994),
594; ‘Abd al-Nasir Muhammad Sannur, Al-lthbat bi-al Khibrah bayna al-Qada’ al-
Islami wa al-Qanun al-Duwali wa Tatbigatuha al-Mu‘asirah (‘Amman: Dar al-Nafa’is,
2005), 39.

“ This additional information of the definition is a reinstatement by Muhammad Ismail
Hajji Muhammad Yunus based on /bn Qayyim and Fathi’s definitions of ray’ al-khabir
mentioned above, in which, he observes: (a) an expert relays his evidence by way of
oral evidence. This is the inference obtained from /bn Qayyim’s definition which used
the term “testimony” therein. In Fathi’s definition, the manner of deduction is not
limited to oral only; (b) both definitions are silent on the number of witnesses for an
opinion to be given; (c) Fathi’s definition renders a non-Muslim competent to be an
expert in shari‘ah court cases; (d) an expert is someone who tenders evidence based on
his expertise on a particular field or issue. See: Mohamad Ismayil Muhammad Yunus,
The Role of Expert Opinion (Ray’ al-Khabir) in Islamic Law of Evidence: A
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The concept of ray’ al-khabir given by both classical and modern
jurists denotes that conceptually there is similarity between ray’ al-
khabir and forensic evidence. This is because forensic evidence is the
opinion of a scientist or an expert which is generated in order to prove or
disprove a case before the court. Similarly, ray’ al-khabir is the opinion
of an expert who has expertise in a certain field.

However, one may find differences between ray’ al-khabir of clas-
sical figh and forensic evidence of modern times in terms of their scopes.
The scopes of al khabir of classical figh were mainly as mugawwim (rec-
tifier of prices of the goods), al muzakki (examiner of the witness), a/
mutarjim (translator of the languages), al gasim (expert distributor), kha-
bir al khutat (handwriting expert), al-khabir fi al-tibb (expert in medi-
cine). However, the fields of forensic expert are wider now which in-
clude all the above experts as well as many other modern scientific and
technological experts such as forensic anthropology expert, forensic en-
tomology expert, forensic botanical expert etc.

Another difference between classical concept of ray’ al-khabir and
modern concept of forensic evidence may be found in terms of uses of
scientific analyses and technologies. In the classical time, the khabir
(experts) did not do modern scientific analysis as well as did not use
technological equipment in providing their expertise. However, the kha-
bir of forensic evidence today does scientific analyses and uses technolo-
gies. In fact, this point has made a clear distinction between ray’ al-
khabir of classical figh and forensic evidence of today. It means al-
khabir of classical figh though used his/her experiences, knowledge and
scientific understanding in generating the opinion but did not use modern
scientific analysis and technologies in generating the evidence, however,
the forensic expert today use his/her experiences, knowledge through sci-
ence and technology. The admissibility or legality of ra’y al-khabir is

Comparative Study (Unpublished Master’s thesis, International Islamic University
Malaysia, 1993), 6-7.
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derived from the Qur’an, Sunnah (the Prophetic traditions), ‘Amal
Sahabah (practice of the companions), and juristic opinions.

Legal Framework of Forensic Evidence from the Qur’an

Allah (s.w.t.) says: “So ask the followers of the reminders if you do
not know” (16:43). In this verse, Allah (s.w.t.) has commended people in
general to ask ahal al-zikr (the followers of the reminders) if they do not
have knowledge about a thing. The famous commentators of the Qur’an
like al-Qurtubi,*” al-Shawkani,™® Abii Sa“id” have maintained the view
that “the followers of the reminders” means the persons who have
knowledge in a particular field.® Judges, lawyers and jurists generally
do not possess the knowledge of sciences and technicalities. Thus, ac-
cording to the above Qur’anic verse, if a case comes to them, which in-
volves scientific or technicalities, it is obligatory on them to approach
one with knowledge or expertise on this matter such as scientists and the
technicians who have sufficient knowledge in this regard. In another
verse, Allah (s.w.t.) says:

When there comes to them some matter touching (public) safety or
fear, they divulge it. If they had only referred it to the Messenger, or to
those charged with authority among them, the proper investigators would

47 Al-Qurtubi, Abu ‘Abd Allih Muhammad ibn Ahmad al-Ansari, Al-Jami‘u li Ahkam
al-Qur’an , (Beirut: Dar IThya al-Turath al-“Arabi, Vol. 10, 1996, ), p. 72.

* Al-Shwakani, Muhammad ibn ‘Ali, Fathu al-Qadir, (Beirat: Dar-al-Fikr, Vol. 3,
n.d.), p. 164.

* Aba Sa‘dd, Muhammad ibn Muhammad al-‘Imadi, Irshdd al-‘Aqli al-Salim ild
Mazayad al-Qur’an al-Karim known as Tafsir Abii Sa ‘ud, (Beyrit: Dar Thya al-Turath al-
‘Arabi, Vol. 5, n.d.), p. 116.

% In fact, the commentators of the Qur’an are divided over the meaning of the word
‘Ahal al-Zikr’ in the verse. The commentators like al-Qurtubi, al-Shawkani, and Abii
Sa‘ud have preferred this meaning. See: Al-Gazzali, Abi Hamid Muhammad ibn
Muhammad, 4I-Mustasfa, (Beiriit: Dar-al Kutub al-Ilmiyyah, 1% edn. 1413-H-), p. 263;
Sanntr, Al-Ithbat bi al-Khibrah bayna al-Qada’ al-Islami wa al-Qanin al-Duwali wa
Tatbigatuha al-Mu ‘asirah, pp. 46-47.
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have tested it from them (direct). Were it not for the Grace and Mercy of
Allah unto you, all but a few of you would have fallen into the clutches of
Satan (4:83).

The above verse asks believers that if they come to know any mat-
ter about public safety and fear, they should refer it to the Messenger
(s.a.w.) and those who are proper investigator or experts among them.!
The management of public safety is not a simple matter that could be un-
derstood by everyone. Rather, it requires experts who have expertise on
the issue. Similarly, this verse implies that the scientific tools and meth-
ods used by the criminals nowadays may not be easily understood by the
judges, lawyers, and juries as they are not from these disciplines. It is,
therefore, obligatory for them to seek the opinions of the relevant ex-

perts.

Yisuf’s (peace be upon him) story in the Qur’an also serves as a
source of information about the relevance of expert in a particular field of
knowledge and wisdom. For instance, he struggled to escape from the
grip of a woman overpowered by lust. As a result, his shirt was torn
from the back.”® On that occasion, a wise man belonging to the woman’s
kinsfolk (wa shshidah shahidun min ‘ahliha) (“and a person from among
her kinsfolk bore testimony”) said that the shirt’s being torn from the
back was a sign of the truthfulness of Yusuf’s claim.”

> Al-Nisabari, Nizam al-Din al-Hasan ibn Muhammad ibn Husayin, Tafsir al-ghard’ib
al-Qur’an wa Raghd'ib al-Furgan (Beiriit: Dar al-Kutub al-‘Ilmiyyah, 1% edn. vol
2,1996), 456; Al-Farra’, Abu Zakariya Yahya ibn Ziyad, Ma‘ani al-Qur’an (n.d.: Dar
al-Suriir, n.d. vol 2, n.d.), 279; Al-Zamakhshari, Mahmid Ibn‘Umar Ibn Muhammad,
Tafsir al-Kashshaf ‘An Haqd'iqi Ghawamidi al-Tanzil wa ‘Uyuwni al-"Agawyl fi
Wujithi al-Ta 'wil, (Beirit: Dar-al Kutub al-‘Ilmiyyah,1* edn. vol 1, 1995), 530; Ibn
‘Adil al-Dimashq1 al-Hanbali, 4/-Lubab fi ‘Ulim al-Kitab, (Beirut: Dar al-Kutub al-
‘Ilmiyyah, 1* edn. Vol. 5, 1999), 522.

2 Yisuf: 2-28.

>3 Al-Qurtubi, al-Jami* li Ahkam al-Qur’an (Beirat: Dar Thya al-Turat al-Arabi, 1996),
9: 172-173.
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There are many views which define the meaning of the word
shahid in the above verse. Many of the jurists including ‘Ikramah, Mu-
jahid, Abu Ja‘far al-Nahhas al-Asbah were of the view that the word
shahid in that verse was referring to a man or could possibly be a youth
but definitely not an old man or a baby in the cradle.”® They also said
that the shdahid was a noble and wise man who had attracted al-‘Aziz to
consult him. Al-Qurtubi agreed with this view and added that if the
shahid was a baby then his statement did not require any other evidence
to corroborate it.>> This is held to constitute an authority in favour of the
admissibility of proving crimes by opinion of a skilled person,™ a good
example of whom in our time is a forensic expert. In this incident, the
person in question was one of the great inner knowledge regarding the
occurrence of the incident of that description in that manner. His skill
was a precursor of a forensic anthropologist of today.”’

In another verse, Allah (s.w.t.) says: “None can tell the truth like
the one who is acquainted with all things” (35:14). The commentators of
the Qur’an explain the verse that no one can inform you like the one who
is aware about things. There is none except Allah (s.w.t.) who is more
aware about his creations, their sayings, and actions. He is aware about
the facts of things and their realities.”® <Abd al-Nasir Muhammad Sanniir

> Al-Qurtubi, Al-Jami* i Ahkam al-Qur’an (Cairo: Dar al-Kitab al-‘Arabi, v. 9, 1967),
p. 114.

* Ibid. See also: al-Zuhayli, Wahbah, al-Tafsir al-Munir fi al-‘Agidah wa al-Shari‘ah
wa al-Manhaj, (Damascus: Dar al-Fikr, 1% edn., v. 12, 1991), p. 249; Zulfakar Ramlee,
The Role of Qarinah (Circumstantial Evidence) in Islamic Law of Evidence: A Study of
the Law in Malaysia With Reference to the Rules and Principles of English Law, p. 49.

%% Aiman Muhammad ‘Ali Mahmad Hatmal, Shahddat Ahl al-Khibrah wa Ahkamuhd:
Dirdasah Fighiyyah Mugdaranah (‘Uman: Dar al-Hamid, 2008), 63.

37 Sayed Sikandar Shah Haneef, Forensic Evidence: A Rethinking about its Use and
Evidential Weight in Islamic Jurisprudence, Journal of Islam in Asia, (Kuala Lumpur:
International Islamic University Malaysia), Vol. 2, No. 1, July 2005.), p. 126.

% Al-"Alisi, Aba al-Fadal Mahmad, Rihu al-Ma‘ani fi Tafsir al-Qur’an al-‘azim wa al-
Sab i al-Mathani, (Bayrut: Dar Thya al-Turath al-‘Arabi, n.d. Vol. 22, n.d.), 183; Al-
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based on the verse (35:14) notes that “no one can give you information
about the realities and the facts of things like the one who has knowledge
and expertise in the particular fields”.>> This can be true, for instance, for
a forensic pathologist today, who can inform the time, the cause, and
manner of deaths by examining the death bodies surrounding or doing
post-mortem of the bodies.

Legal Framework of Forensic Evidence from the Sunnah

The Sunnah of the Prophet (s.a.w.) has also recognised the expert’s
evidence. It has been related on the authority of ‘A’ishah that one day the
Prophet (s.a.w.) came to her with extreme happiness and said: “O
‘A’ishah, do not you see that Mujazzaz al-Mudlaji came and saw
Usamah and Zayd lying together and covered with a sheet in a position
that their heads were covered but their legs were not covered, and said,
‘These legs are from one another.”®

It has been reported that people in Madinah were talking about
Usama’s lineage as he was black in colour whereas his father Zayd was
white. It was annoying the Prophet (s.a.w.) as Usamah was his adopted
son. Upon hearing Mujazzaz al-Mudlaji’s testimony that Usama is from
Zayd, the report says, the Prophet (s.a.w.) became extremely happy and
the brightness of his happiness reflected on his face. This is because Mu-
jazzaz al-Mudlaji was known as an expert of lineage and his testimony

Baghawi, Abi Muhammad al-Hussain ibn Mas‘td al-Farrd’, Tafsir al-Baghawi known
as Ma‘alim al-Tanzil (Bayriit: Dar-al Kutub al-‘Ilmiyyah, Vol. 1, 1% edn., 1993), p. 490;
Al-Qurtubi, al-Jami‘ li Ahkam al-Qur’an, Vol. 14, p. 215; Al-Zamakhshari, Mahmud
ibn‘Umar, Tafsir al-Kashshaf ‘an Haqd iqgi Ghawamid al-Tanzil wa ‘Uyuwn al-"Aqawil
fi Wujiihi al-Ta 'wil, (Bayrit: Dar-al Kutub al-‘Tlmiyyah,1% edn. Vol.3, 1995), 587; Al-
Shawkani, Fathu al-Qadir, (n.d.), Vol. 4, p. 343.

%% <Abd al-Nasir Muhammad Sannir, Al-Ithbdt bi-al Khibrah bayna al-Qada’ al-Islami
wa al-Qanun al-Duwali wa Tatbigatuha al-Mu ‘dsirah, p. 49.

50 Al-Bukhari, Abii ‘Abd Allah Muhammad Ibn Isma‘il, Al-Jami al-Sahik (Bayrat: Dar
al-Ma‘arif, Vol. 3, 2010), p. 1365, Chapter: Manaqib Zayd ibn Haritha, Hadith no.
3525; Muslim ibn Hajjaj al-Qushayri, Sahih Muslim, , (Bayirut :Dar al-Ma‘rifah, Vol. 2,
2012), Book: Al-Rada‘i, Chapter: ‘Ilhaq al-Qa’if al-Walad, Hadith no. 1459, p. 1082.
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would remove the people’s suspicion and accusation about his adopted
son, Usama ibn Zayd.*!

The happiness of the Prophet (s.a.w.) on the hearing of Mujazzaz
al-Mudlaji’s opinion on the lineage of Usamah ibn Zayd shows that the
Prophet (s.a.w.) recognized the opinion of Mujazzaz al-Mudlaji on the
Zayd lineage as the former was known as an expert of lineage. It proves
the admissibility of an expert’s opinion on establishing paternity. This
hadith confirms that expert’s opinion can be taken as evidence to dis-
prove a fact (crime) in issue. If the Prophet (s.a.w.) accepted the opinion
of the expert of lineage on disputed paternity, why not the opinions of
today’s forensic scientists who by doing a DNA or a blood test can ascer-
tain accurately the real parents of a disputed child? To show significance
of this hadith on the forensic expert opinion, Haneef writes:

If the Prophet (s.a.w.) could become positively sure about paternity
of Usamah based on the opinion by an expert on lineage who depended
for his finding solely on comparison between resembling bodily features
(as that was the level of human technical knowledge in the field), today
we have better scientific tools to adjudicate on such issues.”

When the first adultery case came to the Prophet (s.a.w.), he scruti-
nised the matter. He asked his Companions to check the adulterer’s con-
ditions and mental ability. The hadith is as follows:

Sulayman ibn Buraydah reported on the authority of his father that
Ma‘iz ibn Malik came to Allah’s Apostle (s.a.w.) and said to him: “Mes-
senger of Allah, purify me”, whereupon he said: “Woe be upon you, go
back, ask forgiveness of Allah and turn to Him in repentance”. He (the
narrator) said that he went back not far, then came and said: “Allah’s
Messenger, purify me”. Whereupon Allah’s Messenger (s.a.w.) said:
“Woe be upon you, go back and ask forgiveness of Allah and turn to Him

%! See: Ibn Qayyim al-Jawziyyah, Jami‘u al-Figh, (Al-Mansirah: Dar al-Wafa, Vol. 4,
2000), 570.

52 Haneef, Forensic Evidence: A Rethinking about its Use and Evidential Weight in
Islamic Jurisprudence, p. 123.



PRYY  Forensic Evidence in Proving Crimes: Exploring the Legal Frameworks of Shart ‘ah

in repentance”. He (the narrator) said that he went back not far, when he
came and said: “Allah’s Messenger, purify me”. Allah’s Apostle
(s.a.w.) said as he had said before. When it was the fourth time, Allah’s
Messenger (s.a.w.) said: “From what am I to purify you”? He said: From
adultery, Allah’s Messenger (s.a.w.) asked if he had been mad. He was
informed that he was not mad. He said: Has he drunk wine? A person
stood up and smelt his breath but noticed no smell of wine. Thereupon
Allah’s Messenger (s.a.w.) said: “Have you committed adultery”? He
said: “Yes”. He made pronouncement about him and he was stoned to
death.®

It is understood by the above hadith that the Prophet (s.a.w.) want-
ed to teach us to seek an expert’s opinion on technical issues before im-
plementing hudiid and gisaas. The issue was that Ma‘iz ibn Malik was a
Muslim and he knew the punishment of this confession. Usually, being
aware of this punishment, it was not normal for him or someone else to
confess to such an offence! Thus, before giving his final decision to
stone him to death, the Prophet (s.a.w.) needed to make sure whether he
is mentally fit. For this, as the hadith narrates, the Prophet (s.a.w.)
sought the help of two experts among his companions to check Ma‘iz ibn
Malik, whether he has drunk or suffered from any mental problem?®*
This is what forensic evidence is doing today. For instance, a trained po-
lice officer by a breathalyser can detect whether a person drank wine or
not. In addition, a forensic psychiatrist can identify the state of some-
one’s mind during an accident and its aftermath. No doubt, this hadith of
the Prophet (s.a.w.) affirms the admissibility of forensic expert’s opinion
in proving crimes.

6 Malik Ibn Anas, Al-Muwatta’ (Beirat: Dar IThya al-Turath al-Islamiyyah,1967), p.
242.

6% Khalid Muhammad Sha‘ban, Mas ‘uliyat al-Tibb al-Shar‘i: Dirdsah al-Mugdranah
bayna al-Figh al-Islami wa al-Qanun al-Wad i, (Al-Iskandariyah: Dar al-Fikr al-Jami ‘1,
1* edn. 2008), 15.



Sayyid Mohammad Yunus Gilani, & K. M. Zakir Hossain Shalim 239

It is reported that the Prophet (s.a.w.) said: “Whoever practices

medicine but has no skill in it, he is accountable”.®

This hadith implies that a practitioner needs to be proficient and
skilled in the field he is practicing.®® From this hadith it is also deduced
by the jurists that, if a person is skilled, he is not liable provided he/she is
not negligent. This serves as another authority to support the reliability
on the opinion and practical experience of a skilled person.®” According
to a report, the Prophet (s.a.w.) also depended on garinah®® or trace evi-
dence, to determine the victorious assassin for killing Abu Jahl, for the
purpose of awarding him his coat of mail. This incident happened when
two sons of ‘Ufrd’ claimed that they together killed Abu Jahl. The
Prophet (s.a.w.) asked them whether they have cleansed their swords.
Their answer was in the negative. When the Prophet (s.a.w.) looked at
their swords, he found that one of the swords still contained blood stain.
He decided that the owner of the stained sword was the rightful claimant,
and Abi Jahl’s coat of mail was given to him.*’ This hadith shows that
the Prophet (s.a.w.) decided on the basis of blood stain on the swords of
two son’s of ‘Ufra’ and in fact, this hadith indicates that the blood stain

% Muhammad ibn Faraj, ‘Ugdiyat Rasiil Allah (Al-Azhar: n.p., n.d.), p. 471.

% Muhammad Ismayil Muhammad Yunus, The Role of Expert Opinion in Islamic Law
of Evidence: A Comparative Study, p. 10.

%7 Haneef, Forensic Evidence: A Rethinking about its Use and Evidential Weight in
Islamic Jurisprudence, p. 126.

68 zulfakar Ramlee, The Role of Qarinah —Circumstantial Evidence- In Islamic Law of
Evidence: A Study of The Law in Malaysia with Reference to The Rules and Principles
of English Law, A thesis Submitted in Partial Fulfillment of the Requirements for the
Degree of Doctor of Philosophy, Glasgow Caledonian University, Glasgo, 1997.

% Al-Bukhari, Al-Jami‘al-Sahih (Bayrit: Dar al-Fikr, Vol. 7, 1991), p. 345, Hadith no.
3960; Al-Bayhaqi, Abu Bakr Ahmad ibn al-Husayn, A/-Sunan al-Kubra (Beirit: Dar al-
Fikr, n.d.), Vol. 6, p. 305; see also: Ibn Qayyim al-Jawziyyah, Al-Turug al-Hukmiyyah fi
Siyasah al-Shar‘iyyah, Ed. by Muhammad Jamil al-Gazali (Cairo: Dar al-Madani,
1977), p. 13; "Aiman Muhammad ‘Ali Mahmud Hatmal, Shahadat Ahl al-Khibrah wa
Ahkamuha: Dirasah Fighiyyah Mugaranah, p. 65.
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can be considered as an evidence in deciding as to who is the killer. Ibn

Qayyim mentions: “The blood stain was a marvellous witness”. "’

Legal Bases of Forensic Evidence from the Practices of the
Companions

The legal bases of forensic evidence can also be traced to prece-
dents from the companions. The following reports are some examples:

Caliph “‘Umar "' convicted a person on the basis of the odour of
wine emitted from his mouth which can be detected today by a breatha-
lyser.” The report reads:

Imam Malik narrates from Ibn Shihab that al-Sa’ib ibn Yazid in-
formed him that ‘Umar ibn al-Khattab came out to them. He said, “I
have found the smell of wine on so-and-so, and he claimed that it was the
drink of boiled fruit juice, and I am inquiring about what he drank. If it

intoxicates, I will flog him.” ‘Umar then flogged him with the complete
hadd.”

Imam Malik has recorded that someone who stole something for
which cutting off the hand was due and then what he stole was found
with him and he returned it to its owner, “His hand was cut off.” In this
regard, he adds:

Someone’s observation--“How can his hand be cut off when the
goods have been taken from him and returned to their owner?”—is not
justified because His case is similar to that of wine drinker. When the

" Al-Turug, p. 9.

' Malik ibn Anas, AI-Muwatta’ (Bayrit: Dar Ihya al-Turath al-Islamiyyah, 1967), p.
242; Muslim ibn Hajjaj al-Qushayri, Sahih Muslim Bi Sharhi al-Nawawi (Bayrut: Dar
al-Fikr, 3" edn. Vol. 11, 1978), 216.

72 See: Haneef, Forensic Evidence: A Comparative Analysis, p. 208.

3 Malik ibn Anas, Al-Muwatta’, p. 242.
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smell of the wine is found in his breath and he is not intoxicated, he is
flogged with the hadd.”™

Malik then concludes:

The hadd is imposed for drinking wine even if it does not make the
man intoxicated. That is because he drank it to become intoxicated. It is
the same as cutting off the hand of the thief for theft when it is taken
from him, even if he has not profited from it and it was returned to its
owner. When he stole it, he stole it to take it away.”

One of the famous companions of Prophet (s.a.w.), ‘Abd Allah ibn
Mas‘td favoured execution of punishment on the basis of the smell of
wine. He said:

I was in Hims (Syria) when someone asked me to recite the Qur’an
to them. So I recited Strah Yiusuf to them. Someone else among the
people said: By Allah, this is not how it has been sent down. I said: Woe
upon you! By Allah, I recited it to the Messenger of Allah (s.a.w.) and
he said to me: You have (recited) it well. I was talking with him (the
man who objected to my recitation) that I sensed the smell of wine from
him. So I said to him. Do you drink wine and belie the Book (of Allah)?
You would not depart till I would whip you. So I lashed him according
to the prescribed punishment (for the offence of drinking wine).”®

7 bid.
5 Ibid.

7 Muslim ibn al-Hajjaj al-QushayrT al-Naysaburi, Sahih Muslim, The Book of Prayers
(Kitab Al-Salat): 1753. A similar fadith has been reported by Bukhari on the authority
of “‘Algamah who said: While we were in the city of Hims (in Syria), Ibn Mas'ud recited
Strah Yasuf. A man said to him, “It was not revealed in this way.” Then Ibn Mas'ud
said, “I recited it in this way before Allah's Apostle and he confirmed my recitation by
saying, “Well done!” Ibn Mas'ud sensed the smell of wine from the man's mouth, so he
said to him, "Are not you ashamed of telling a lie about Allah's Book and (along with
this) you drink alcoholic liquors too?" Then he lashed him according to the law. See:
Al-Bukhari, Abii ‘Abd Allah Muhammad ibn Isma‘1l, A/-Jami‘al-Sahih, Chapter:
Virtues of the Qur’an: 523.
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A more insightful instance in this regard is ‘Umar’s admission of
wise finding of Caliph “Ali in a case whose facts are as follows:

During ‘Umar’s time there was a woman who was strongly fond of
a man and attempted in various ways to seduce him but failed. Then she
tried to implicate him by accusing him of committing fornication with
her. She took an egg and poured its yolk between her thighs and upon
her cloth. Thereafter, she went to ‘Umar crying and said this man tried to
make sexual intercourse with me and this is the sign of his offence.
‘Umar asked some women. They said to him “There is semen on her
clothes and thighs.” So, ‘Umar intended to punish him. On this, the
young man said, “O Amir al-Mu’minin, don’t hurry, I have not commit-
ted any offence. She had made device. Then ‘Umar asked ‘Ali about
that. “Ali saw her cloths and body and ordered to bring hot water. Then
he threw that water on her clothes and thighs and they subsequently
turned into solid water. On smelling it, he found it egg white not semen.”’

Khalid Muhammad Sha‘ban argues that this incident proves the
role of expert’s opinion in proving the innocence of the young man from
the crime of adultery. Similarly this incident is also considered as the
first laboratory test done to identify the criminals in the history of Islam.
This is what forensic scientists are doing today in laboratories. ™

Haneef, a modern writer of Islamic law emphasises that even this
single decision suffices to serve as a good historical precedent for provid-

7 See: Ibn Qayyim al-Jawjiyyah, al-Turuq al-Hukmiyyah fi al-Siyasah al-Shari‘ah, ed.
Muhammad Jamil Ghazali, p. 70; ‘Abd al-Nasir Muhammad Sannar, Al-Ithbat bi al-
Khibrah bayna al-Qadda’ al-Islami wa al-Qanun al-Dawli wa Tatbigatuhd al-
Mu‘dsirah, p. 57; "Ayman Muhammad ‘Alt Mahmud Hatmal, Shahddat Ahl al-Khibrah
wa Ahkamuhd: Dirasah Fighiyyah Mugaranah, p. 67, Khalid Muhammad Sha‘ban,
Mas iliyat al-Tibb al-Shari (Al-Iskandariyah: Dar al-Fikr al-Jami‘yi, 2008), p. 14;
Anwarullah, Islamic Law of Evidence (Islamabad: Shari‘ah Academy, International
Islamic University, 2007), p. 71; Haneef, Forensic Evidence: A Comparative Analysis
Between Common Law and Shari‘ah, p. 207.

78 Khalid Muhammad Sha‘ban, Mas ‘iliyat al-Tibb al-Shari , p. 14.
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ing us with an undisputed legal framework for the accommodation of fo-
rensic evidence into the Islamic judicial system.”

Caliph ‘Umar practically introduced the testimony of experts in
suits involving questions of technique. Experts of the particular science
or art in question were called to give testimony in the court. For in-
stance, Hatiyyah wrote against Zabarqan ibn Badr a satirical couplet, in
which, however, the point of satire was not apparent. Zabarqan lodged a
complaint in the court of ‘Umar. It was a case of a poetical technique,
and poetical terminology and terms of expression which are different
from those of common speech. ‘Umar, therefore, invited Hassan ibn
Thabit, a poet of great distinction and eminence, to give evidence, and
delivered judgment in accordance with his expert opinion. Similarly, ex-
perts of physiognomy were called as witness in cases of disputed heredi-
ty. 5

In a case Caliph ‘Umar ibn Khattab asked ‘Ali ibn Abi Talib to
provide a scientific explanation of the matter. In fact, Ali’s scientific
opinion on the matter resolved the problem. The case was as follows:

A black man complained to Caliph ‘Umar, “I am black and my
wife is black. But my wife gave birth to a red child.” His wife said to
Umar, “I swear by Allah that I have not committed illicit sexual inter-
course (with anybody) and this is actually the son of this husband.”
‘Umar invited ‘Ali to look in to the matter. ‘Ali said to the man, “Will
you give me the true information if I ask you anything?” He said, “Yes”.
Then ‘Ali said to him, “Have you met your wife when she was in men-
ses.” He said, “Yes”. Hearing this, ‘Ali exclaimed with joy and said,
when human sperm mixes with blood, it gives birth to a red child, so
don’t deny your son. You have done wrong with yourself.*’

" Haneef, Forensic Evidence: A Comparative Analysis between Common Law and

Shari‘ah, p. 208.

% Al-Nu‘mani, Shibli, ‘Umar The Great (English Translation of Al-Fariiq by Ja‘far ‘Ali
Khan), p. 74.

8! Al-Sarakhsi, Muhammad ibn Ahmad ibn. Abi Sahl, Kitdb al-Mabsit (Bayrit: Dar al-
Kutub al-‘Ilmiyyah, v. 9, 2009), p. 206.
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‘Usman ibn ‘Affan, the third Caliph used to seek help from experts
before giving the final decisions for the issues referred to him. For in-
stance, in the Muwatta’ of Imam Malik there is a report on the authority
of ‘Abd Allah ibn Abi Bakr who relates from his father who narrates
from "Amarah bint ‘Abd al-Rahman who said that in the period of
‘Uthman a thief stole some fruits. The case came to the Caliph ‘Uthman,
in which he ordered an expert to fix the value of the stolen property. Af-
ter the value was fixed by experts, which were twelve dirhams, the Ca-
liph ‘Uthman ordered to cut off the thief’s hand.**

Undoubtedly, the laboratorial examination and the medical check-
up have their origin in the precedents from the Shari‘ah. Therefore, for
instance, the opinion of experts on fingerprints for the purpose of identi-
fication of the accused in a theft or murder case is a Qarinah to connect
the accused with the crime, provided it is not contradicted by other
Qarinah and proofs.®?

The opinion of experts on the identification of the accused in a sim-
ilar situation through the footprint is also a Qarinah provided it is not
contradicted by other evidences. However, based on the authorities as
cited above, the expert opinion or medical examination on blood, urine,
and semen is strong Qarinah in sexual offences subject to non-
contradiction by other evidences.*

The Legal Bases of Forensic Evidence from the Jurist’s Views

The jurists from the four schools of Islamic law are of the opinion
that when a judge faces any difficulty in some scientific, technical, or

%2 See: Ibn Qayyum al-Jawjiyyah, al-Turuq al-Hukmiyyah fi al-Siyasah al-Shari‘ah, ed.
Muhammad Jamil Ghazi, p. 206.

% Dabiir Anwar Muhammad, Al-Qarinah wa Dawruhd fi al-Figh al Jina T al-Islam, pp.
214-216; Mohamad Ismayil Muhamad Yunus, The Role of Expert Opinion (Ray’ al-
Khabir) in Islamic Law of Evidence: A Comparative Study, p. 20.

% See: Dabir, pp. 210-216.
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professional matter, it is obligatory for him/her to seek the opinion of the
expert to determine the fact in issue.®” Imam Sarakhsi states:

If an Imam faces difficulty about the value of the stolen property he
should seek opinions of the experts. But if the experts differ in fixing its
value, for instance, some fixes it ten dirhams and other fixes it less than
that, the punishment of hadd will not be implemented on the person ac-
cused because the hadd is implemented when the nisab (the prescribed
limit) of the stolen property is completed and it is not completed when
there are differences among the experts about its value.*®

A number of issues deliberated by Muslim jurists and judges also
support forensic sciences. For example, to determine the virginity or
otherwise of a woman, the Muslim jurists required the wet nurse’s opin-
ion. In this regard the Hanafi jurist, al-Hussam al-Shahid, mentions: “if
there is any flaw (‘ayb) which requires women’s opinion, the judge will
consult with women as the experts and will accept their opinions.”’ Sim-
ilarly, to decide the presence of sickness, the Muslim jurists required
opinion from the doctors. Imam al Khassaf says:

% <Ala al-Din ‘Ali ibn Khalil, al Tarablasi, Mu ‘in al-Hukkam fi ma Yataraddad Bayna
al Khasmayn min al Ahkam, (Misr: Matba‘ah Mustafa al-Bab al-Halabi, 2™ edn., 1973),
p. 130; Muhammad b. Ahmad b. Abi Sahl Abt Bakr al-Sarakhsi, Kitab al-Mabsiit
(Beirit: Dar al-Kutub al-‘Ilmiyyah, Vol. 9, 2009), p. 178; Burhan al-Din Abu al-Wafa
Ibrahim, Tabsirat al-Hukkam ft "Usul al-'Aqdiyah Wa Manahij al-Ahkam, (Bairut: Dar
al Kutub al-‘Ilmiyah, 1% edn., v. 1, 1995), p. 247; Abi Ishaq al Shirazi, Al-Muhadhdhab
fi Figh al-Imam al Shafi‘i (Dimashq: Dar al Qalam, 1% edn., v. 3, 1996), p. 554; Ibn
Qayyim al-Zawziyah, Al-Turugq al-Hukmiyyah fi al-Siyasah al-Shariyyah, (Bairit: Dar
al-Arqam, 199), p. 147.

8 Al-Sarakhsi, Kitab al-Mabsiit, p. 178; see also: Khilid Muhammad Sha‘ban,
Mas’uliyat al-Tibb al-Shar T, p. 16; Anwarullah, Islamic Law of Evidence, p. 71.

87 “Umar ibn ‘Abd al-‘Aziz al-Hussam al Shahid, Sharhu Adab al Qadi Ii al Khassdf,
(Bairiit: Dar al-Kutub al-‘Ilmiyah, 1994), p. 461.
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If the flaw is unknown and which will be known only by the doc-
tors such as wrench spleen, liver, then the judge will take the opinions of
the doctors. For this, the opinion of one doctor is sufficient.®®

The Maliki jurist, Ibn Farhun remarks: “To decide the amount of
compensation for injuries the opinion of doctors and who have
knowledge in the injuries should be taken.”™

Ibn Qayyim, from the Hanbali school of Islamic law, writes:

The opinion of one doctor is sufficient in serious hurts if two are
not available. Similarly, the testimony of one veterinarian is sufficient in
case of the disease of an animal.”

To allow the return of consumer goods due to latent defects found,
the Muslim jurists also have sought the aid of specialists in the field.”’

The opinion of the experts was also given great importance by lat-
ter Muslim jurists, especially during the Ottoman Caliphate. They relied
upon it on hudud crimes such as adultery, theft, drinking wine, murder,
damage, and all civil matters. In this regard, the Majallat Ahkam al-
‘Adliyyah explicitly stated: “The reports of the skilled persons are ac-

8 Al Hussam al-Shahid, Sharhu Adab al Qadi li al Khassdf, p. 460.

% Ibn Farhan al-Maliki, Tabsirdt al-Hukkam, v. 2, p. 311.

% See: Ibn Qayyim al-Jawjiyyah, al-Turug al-Hukmiyyah fi al-Siydsah al-Shari‘ah, p.
84.

°! See: Al Tarablasi, Mu‘in al-Hukkdam Fima Yataraddad Bayna al-Khasmayn Min al-
Ahkam, p. 130; p. 178; Ibn Farhun, Tabsirat al-Hukkam fi "Usul al-'Aqdiyah Wa
Manahij al-Ahkam, p. 247, Al-Shirdzi, Al-Muhadhdhab fi Figh al-Imam al Shafii, p.
554; Tbn al Qayyim al-Jawziyah, Al-Turug al-Hukmiyyah fi al-Siyasah al-Shar iyyah, p.
147; Muhammad al-Zuhayli, Al-Ithbdt fi al-Shari‘ah al-Islamiyyah (Damascus: Dar al-
Makatib, 1998), pp. 142-145; Haneef, Forensic Evidence: A Rethinking about its
Evidential Weight, p. 124.
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ceptable as authentic testimony even if they did not use the word sha-
hadah (testimony).”?

Ahmad al-Husary, a modern jurist of the Hanbali School, strongly
mentions:

If four women gives testimony that they have witnessed a woman
involved in zind while several experts women had given their testimony
that the accused was still virgin, then hadd punishment will not be im-
plemented neither on the woman who is accused of zina nor on the wom-

en who claimed that they had witnessed the act of zina.”

CONCLUSION

Forensic evidence is a piece of evidence derived with the help of
scientific and technological methods and tools used by scientists or other
technical bodies to prove or disprove a case before the courts. The legal
experts the world over have agreed to the reliability of the forensic evi-
dence to prove or disprove the legally disputed matter or issue. In mod-
ern day prosecution, forensic evidence has become an indispensible part
of the administration of justice. This supremacy of forensic evidence in
litigation system arises due to many reasons such as social change, the
increase of technical knowledge of criminals, wide field of crime activi-
ties, some elements of crimes such as cocaine, blood-alcohol, semen etc.
which cannot be proved without the aid of science and technology. There
does not seem to be any conflict between the principles of Shari‘ah and
forensic evidence. The Qur’an, the Prophetic traditions, judgments of the
Companions, views of fugaha’ and Islamic legal experts confirm the va-
lidity of forensic evidence in Islamic law.

2 Majallat Ahkam al-“Adliyyah, section; 1689.

% Ahmad al-Husary, Tlm al-Qada’ (Egypt: Maktabah al-Azhar, n.d.), p. 350.



