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Abstract

Throughout the history codification of Islamic law has been given intense atten-
tion because of its effect on practical life. Codification plays a positive role to produce
appropriate solutions and fair judgments for litigation and disputation. Codification
helps establish justice and equality, protect the rights and freedom, and extend security
and stability. This paper intends to explore various efforts made to codify Islamic law in
the past up to the present through analytical investigation into the related documents,
books and literature. The study posits that all the sections of Islamic law, excluding the
rituals (‘ibadat), such as civil, constitutional, judiciary, penal, international, etc. are eli-
gible to be codified. Codification of Islamic law conforms to the legal policy (siyasah
shar‘iyyah), public wellbeing and the fundamental ruling of permissibility. It is not just
valid but rather indispensable as it begets facility for the mankind and removes hardship
from them. Thus, codification of Islamic law actualizes the noble objectives of the
Shari‘ah.
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Abstrak

Sepanjang sejarah kodifikasi undang-undang Islam telah diberi lebih perhatian
kerana kesannya terhadap kehidupan praktikal. Kodifikasi memainkan peranan positif
untuk menghasilkan penyelesaian yang sesuai dan pertimbangan yang adil untuk
guaman dan bantahan. Kodifikasi membantu mewujudkan keadilan dan kesaksamaan,
melindungi hak-hak dan kebebasan, dan memperluaskan keselamatan dan kestabilan.
Kajian ini bertujuan untuk menerokai pelbagai usaha dibuat untuk mengekodkan un-
dang-undang Islam dari masa lalu hingga kini melalui penyiasatan analitikal dalam
dokumen, buku dan kesusasteraan yang berkaitan. Kajian ini menegaskan bahawa
semua bahagian undang-undang Islam, tidak termasuk ritual (‘ibadat), seperti sivil, per-
lembagaan, kehakiman, keseksaan, antarabangsa, dan lain-lain adalah layak untuk
dikanunkan. Kodifikasi undang-undang Islam mematuhi dasar undang-undang (siyasah
shar‘iyyah), kesejahteraan umum dan peraturan asas keizinan. Ia bukan sahaja sah tetapi
amat diperlukan kerana ia memberi kemudahan kepada manusia dan menghilangkan
kesusahan daripada mereka. Oleh itu, kodifikasi undang-undang Islam merealisasikan
objektif mulia Shari‘ah.

Kata Kunci: Kodifikasi, Undang-undang Islam, Usaha, Shari‘ah, al-Fatawa
al-Hindiyyah, Majallat al-Ahkam al-Adliyyah.

Introduction

Codification is an orderly and systematic arrangement, usually by
subject, of legal rules and provisions, to initiate codes for the legal rules.
Every nation should have a law preserved in a codified and unified man-
ner, so that the respective authorities are able to consult with that easily
when reaching a particular judgment or solving a dispute. Muslims are
likewise in need of such codified law derived from the reliable sources of
Shari‘ah. Codification of Islamic law would be the first and essential step
toward unity of Muslims. Islamic law could be codified by applying the
codification process to the provisions of the various Schools of Islamic
law. It could also be codified from a single School of Islamic law. If
there are several opinions on one particular issue within one particular
School of law, only one of them shall be selected. Codification of Islamic
law therefore means to codify the provisions of various Schools or a sin-
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gle School of Islamic law in civil transactions with a view to helping ju-
diciary.

Nevertheless, the issue of codification has not been appeared in the
period of the Prophet (s.a.w.) and the Rightly Guided Caliphs. Till that
time, various interpretations and elucidations had not come into exist-
ence, nor had disagreements between different Schools of Islamic law
and religious sects had yet been initiated. At that time, those who were
appointed judges would consult the Qur’an and Sunnah. 1f they did not
find any explicit ruling in the Qur’an and Sunnah, they used to give
judgment on newly conceived issues based on their own jjtihdd. Mu‘adh
ibn Jabal reports:

When the Prophet (s.a.w.) ordered me to proceed to Yemen, he
asked me: when a case is referred to you for adjudication, how will you
decide it? I said: I would decide it in the light of the Qur’an, He said: if
you do not find any guidance in the Qur’an, then? I said: then I would
decide it according to the Sunnah of the prophet (s.a.w.). He said: if you
do not find anything in Sunnah of the Messenger of Allah too, what then?
I replied: in that case I would resort to ijtihdd and endeavor to form my
own opinion, and would strain every nerve towards that end. When the
Prophet (s.a.w.) heard this from me he patted me on my chest and said:
All thanks to Allah, who has endowed the representative of the Prophet
of Allah with that wisdom which the Prophet of Allah approves.2

' Mustafa Ahmad al-Zarqa, al-Madkhal al-Fighi al-‘Amm, (Damascus: Dar al-Qalam,
1998), vol. 1, pp. 313-314.

* Sulayman ibn al-Ash‘ath al-Sajistani, Sunan Abi Daiid, Kitab al-Aqdiyyah, Bab Ijti-
hdd al-Ra’y fi al-Oadd’, no: 3592, vol. 4, p. 15; Abii ‘Isa Muhammad Ibn ‘Isa al-
Tirmidhi, Sunan al-Tirmidhi, kitab al-ahkam, Bab ma ja’a al-qadi kayfa yaqdi, no:
1327, vol. 2, p. 330; the translation is taken from Amin Ahsan Islahi, Islamic Law;

Concept and Codification, (Lahore: Islamic Publications Ltd.,1979), p. 31.
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In fact, such practice was typical for those days since at that time
anyone who was appointed as a judge or mufii was always a mujtahid
who used to rely on his own discretion to pass the judgment on new cas-
es. Apparently these kinds of people did not feel the necessity to comply
with any compiled legal code. However, after that when various opinions
of different scholars had appeared, and numerous judgments and verdicts
of Muslim jurists and judges were recorded, the job of dealing with these
views and judgments became complicated. It was then no longer possible
to expect harmony or consistency in these stands and judgments. Hence,
the ordinary people, and even the rulers themselves, started to feel the
inevitable need for a codified law. In this paper the authors make a brief
demonstration and discussion on the efforts made to codify Islamic law.
It is hoped that this will help understand the nature of the task of codifi-
cation.

Codification of Islamic Law

The word "codification" connotes the initiation of codes. The Ara-
bic word for codification is fagnin’. In the modern sense fagnin literally
means: 'wad ‘u al-qawanin fi maddah', i.e. arranging the laws in codified
forms.” Codification in law simply means the process of forming a legal
code. Ashqar (1982) defines codification of Islamic law as the gathering
of the legal principles pertinent to a specific area of law, in the form of a
book, or code, or compilation. This would be done after reviewing and
ordering these principles, eliminating the inconsistency thereof, and then
arranging them according to the topics, so that it appears in the form of

* Majma‘ al-Lughat al-‘Arabiyyah, al-Mujam al-Wasit, (Egypt: Maktabat al-Shuriiq
al-Duwaliyyah, 2011), p. 791; al-Mu‘jam al-Wajiz, (Cairo: Ministry of Education,

1992), p. 918.
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legal articles.* This definition gives a profound picture of codification
and demonstrates briefly how it would be done.

Zuhayli (1985) defines the codification of Islamic law as shaping
the Shari‘ah rulings on financial transactions and dealings, into the sim-
ple legal articles, in order to facilitate the reference thereto for legal
judgment, consolidate the legal decisions, and to ease for the litigants to
know the legal verdicts and the basis thereof.” In another occasion (1987)
he defines it as drafting the legal contracts and theories of Islamic law in
transactions, in the form of legal articles with a comprehensive and inclu-
sive nature, up to the level that referring thereto becomes easy and prac-
tical.® According to this definition, codification means giving a legal
shape to the Shari‘ah provisions on transactions and dealings. The objec-
tive is to make easy the processes of judicial reference, consolidating the
legal judgments, and enabling the litigants to know the ground of the
judgment.

Al-Qaradawi (1997) defines this as the structured Shari‘ah rulings
in the form of legal materials, ordered and numbered, as had been done
for modern laws such as civil, criminal and administrative and so on, up
to the stage that it (Shari‘ah) becomes uncomplicated and a particular

* “Umar Sulayman al-Ashqar, Tarikh al-Figh al-Islami, (Kuwait: Maktabat al-Falah,
1982), p. 187.

> Wahbah al-Zuhayli, al-Figh al-Islami wa Adillatuhu, (Syria: Dar al-Fikr, 1985), vol. 1,
p. 27.

% Wahbah al-Zuhayli, Juhid Tagnin al-Figh al-Islami, (Beirut: Mu’assasat al-

Risalah,1987), p. 26.
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reference and guiding light for judges, lawyers and the community.” This
definition also demonstrates the same objectives as the previous one by
Zuhayli, but it does not confine the provisions to be codified to the trans-
actions and dealings.

However, codified law will be binding on the judges or relevant au-
thorities, as Sirdj (1997) gives the meaning of codification of Islamic law
as a process to draft the Shari‘ah rulings in the form of legal articles, or-
derly, pertinent to the same subject matter, so that it will be easy in refer-
ring thereto, provided that the state or the authority obligates complying
with that in the dealings and judiciary.® Thus, al-Shatari (2007) focuses
on the nature of binding and defines it as "drafting the provisions of
Shari‘ah in the binding terms and words, in order to obligate the judges
to pass the judgment accordingly."’

There is no discrepancy between these definitions. Some define the
codification in brief and some make it in detail. In some definitions the
objectives and process of the codification have been demonstrated. How-
ever, the definitions have not clarified the point whether all the provi-
sions of the Shari‘ah are equal in importance from the angle of codifica-
tion. Some even have not related it to the provisions of Islamic law at all,
as in the definition of Ashqar, though he has discussed it under the title

" Yasuf al-Qaradawi, Madkhal li Dirdsat al-Shari‘ah al-Islamiyyah, (Beirut: Mu’assasat
al-Risalah, 1997), p. 259.

¥ Muhammad Ahmad Siraj, al-Figh al-Islami Bayna al-Nazariyyah wa al-Tatbiq, (Al-
exandria University, 1997), p. 258; Yahya Muhammad ‘Iwad al-Khilayalah, "Taqgnin
Ahkam al-Shari‘ah al-Islamiyyah Bayna al-Nazariyyah wa al-Tatbiq," (Ph.D. Thesis,
International Islamic University Islamabad, 2002), p. 17.

’ “Abd al-Rahman ibn Sa‘ad al-Shatari, Hukm Tagnin al-Shari‘ah al-Islamiyyah, (Ri-
yadh: Dar al-Sami‘1, 2007), p. 15.
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of codification of figh. Thus, the preferable definition of the codification
would be "shaping the respective (eligible to be codified) provisions of
Shari‘ah by the expert(s) and experienced people, into homogenous legal
articles, provided that these are enforceable, easy for reference, and bind-
ing on the judges." This definition encompasses the sense, process and
objective of the codification. Also, it clearly demonstrates that only the
provisions of Shari‘ah that are eligible would be codified, like the provi-
sions of transactions and dealings. So, provisions of the rituals (ibadat)
would not be codified as they are not eligible for that.

A code is an end and a beginning. It is because it writes finis to the
old and permits a new start being made that a code is the given solution
when extensive changes in a legal system are required.'” Among the pur-
poses of the codification is harmonization and clarification. By the codi-
fication of law the consolidation of law and regulations would be
achieved. Additionally, codification brings the greater uniformity in the
laws as the future amendments of law should conform to the system of
codification. The scientific and technical evolution means that standards
might change, but the basic construction of legislation can remain. More-
over, the simpler, more consistent, more coherent form of law, with bet-
ter implementation and execution, will ensure that the law becomes more
accessible to the public and renders public wellbeing and happiness.''
Another objective which can be achieved through codification is the pro-
tection of a legal system against threatened invasion by alien doctrines.
Where after a revolution a new legal order is to be established, codifica-
tion may be the most convenient means to this end."?

"WF_F. Stone, "A Primer on Codification", Tulane L. R. 29 (1955), p. 303.

"' M. Kloepfer, "On the Codification of German Environmental Law" in The Codifica-
tion of Environmental Law, edited by H. Bocken and D. Ryckbost. (London, Kluwer
Law International, 1996), p. 91.

2 Here Lies the Common Law: Rest in Peace, The Modern Law Review, 3 (May 1967),
vol. 30, pp. 243-244.
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As regards the codification of Islamic law, some scholars have res-
ervations, expressing their fear on the codification of figh. In fact some of
them opposed this practically and wrote some treatises in this regard."
Among the fears they have expressed is that the codification binds the
judge with a single specific opinion that has been chosen by the legisla-
tors, while figh has a wide room with a variety of abundant opinions and
jurisprudential judgments from which a judge would be able to choose
the preponderant stand pursuant to his judgment and more fitting with the
situation. Codified law freezes the judge and imprisons him in the cage
of law whereas figh gives him freedom of movement to choose the ruling

. . 14
according to the circumstances.

On the other hand, there are a number of scholars who advocate the
codification of Islamic law. Their observations regarding the codification

'* For instance: Bakr ibn ‘Abd Allah Abi Zayd in his book Figh al-Nawdzil, ‘Abd Allah
ibn ‘Abd al-Rahman ibn Bassam in the book 'Tagnin al-Shari‘ah, adrdaruhu wa
mafasiduhu, Allal al-Fas in his book 'Difa“ ‘an al-Shari‘ah, ‘Abd al-Rahman al-Shatari
in his book Hukm Tagnin al-Shari‘ah al-Islamiyyah, Muhammad Sa‘id Ramadan al-
Buti, Sa‘id al-* Ashmawi, and others.

'* Bakr ibn Aba Zayd, Figh al-Nawadzil, (Beirut: Mu’assasat al-Risalah, 2006), vol. 1, p.

89.
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of Islamic law are far stronger than the reservations of the opponents.'
The advocacy for the codification of Islamic law is based on the legal
policy (siyasah al-shar‘iyyah), which refers to the act that leads to
achieve benefit and remove harm from mankind, though there is neither
any revelation about it and nor did the Prophet (s.a.w.) proclaim it.'® In-
deed, the objective of codification is to reform various issues and organ-
ize the affairs of human society, and hence it is considered to be among
the policies that cause the obtaining of the advantage and the removal of
the harm thereof. Moreover, codification inclines to the public well-
being and the noble objectives of the Shari‘ah.'” Thus, Imam Aba Zah-
rah, ‘Ali al-Khafif, al-Zarqa’, al-Qaradawi and others mentioned that
codification of Islamic law is not only allowed, rather it is compulsory.'®

'> Among those who have advocated for the codification are, for instance: Muhammad
Abi Zahrah in his foreword for the book al-Islam wa Tagnin al-Ahkam fi al-Bilad al-
Sa ‘tidiyyah, Mustafa al-Zarqa in al-Madkhal al-Fighi al-"Amm, Yisuf al-Qaradawi in
his book al-Figh al-Islami Bayna al-Asalah wa al-Tajdid, Ahmad Mahmiid Shakir in
his book Hukm al-Jahiliyyah, Abu al-A‘la al-Mawdidi in his book al-Islam wa Tagnin
al-Ahkam, ‘Abd al-Karim Zaydan in his book Nizam al-Qada’ fi al-Shari‘ah al-
Islamiyyah, and others.

' Tbn al-Qayyim al-Jawziyyah, al-Turuq al-Hukmiyyah, (Cairo: Mu’assasat al-
‘Arabiyyah, 1961), p. 15.

"7 Muhammad Zaki ‘Abd al-Barr, Tagnin al-Figh al-Islami, al-Mabda’ wa al-Manhaj
wa al-Tatbiq, (Qatar: Idarat IThya’ al-Turath al-Islami, 1986), pp. 62 and onwards.

'8 <Abd al-Wahhab al-Khallaf, al-Siydsah al-Shar‘iyyah fi al-Shu’in al-Dastiriyyah wa
al-Kharijiyyah wa al-Maliyyah, (Kuwait: Dar al-Qalam, 1988), p. 20; Abu Zahrah, al-

Islam wa Tagnin al-Ahkam fi al-Bildd al-Sa‘idiyyah, (Riyadh: Matba‘at al-Madani,
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The validity of the codification is also consistent with Magasid al-
Shari‘ah, as it begets facility for mankind and removes hardship from
them. So, as long as it secures the public wellbeing it is permitted, as Ibn

Qayyim says:

The Shari‘ah is founded on wisdom and wellbeing of mankind here
and in the Hereafter. It is entirely justice, compassion, public interest and
wisdom. Whatever provision departs from justice to injustice, from kind-
ness to the opposite, from wellbeing to the blight, and from wisdom to
futility, would not belong to the Shari‘ah, though it is inserted therein by

interpretation.'’

Various efforts to Codify Islamic Law

Attempts at Standardization of Figh (before Ottoman Majal-
lah)

Effort of Ibn al-Muqaffa:
According to the historical sources, Ibn al-Muqaffa“™ is the first
person who felt the necessity for the codification of Islamic law. In the

20

1996); al-Zarqa’, al-Madkhal al-Fighi al- "Amm, vol.1, p. 203; al-Qaradawi, al-Figh al-
Islami bayna al-Asalah wa al-Tajdid, (Beirut: Mu’assasat al-Risalah, 2001), p. 55.

" Ibn Qayyim al-Jawziyyah, I‘lam al-Muwaqqi‘in ‘an Rabb al-‘Alamin, (Beirut: Dar al-
Kutub al-‘Ilmiyyah, 1991), vol. 3, p. 11.

2 He was a competent writer, Persian in origin, and transformed many books from Per-
sian to Arabic, died in 144 AH. See Muhammad Salam Madkur, al-Madkhal li al-Figh

al-Islami, (Kuwait: Dar al-Kitab al-Hadith, n.d.), p. 107.
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second century of Aijrah at the beginning of the Abbasid rule, Ibn al-
Mugaffa® made a proposal and submitted it to the Abbasid Caliph Abu
Ja‘far al-Mansiir. In this proposal he stated that in light of the presence of
a contrast of opinions and conflicts among rulings on any single issue,
the Caliph may need to order the drafting of rules for all the cities, based
on the Qur’an and Sunnah of the Prophet (s.a.w.). In the absence of any
legal (shar ‘i) text, the analogy or ijtihad would be accepted as long as it
leads to justice and the wellbeing of the Muslim nation. In his proposal
he wrote to the Caliph:

The issue Amir al-Mu’minin has to pay attention to is that of the
contradictory provisions of Islamic law, which has presently reached at
such a level that it is no longer possible to ignore this. If Amir al-
Mu’minin agrees, he may pass an order that all the rulings and judgments
that have been passed till now shall be compiled in a book and presented
to Amir al-Mu’minin, and every faction shall be submitted with the un-
derlying evidence and arguments. Then, Amir al-Mu’minin may assess
the whole situation and give his own opinion on each case and restrict the
court from any infringement thereof. In this way all provisions and rul-
ings scattered here and there can be articulated in a form of legal binding
code, free from errors. Accordingly, all the sections of Islamic state will
be governed by a uniform legal system. We hope that the nation will
agree unanimously on the judgments and rulings of Amir al-Mu’minin.*’

However, this proposal was not accepted at that time because of the
refusal of Muslim jurists to take the responsibility of forcing people to
imitate them, since they themselves cautioned their disciples to not be
fanatical about their opinions. Similarly, they themselves refrained from
giving legal verdicts fearing that they could be wrong in judgment as it is
something pertaining to divine law and legislation.**

2! Aba Zayd, Figh al-Nawadzil, vol. 1 p. 18; Islahi, Islamic Law Concept and Codifica-
tion, p. 89.

** Madkir, al-Madkhal li al-Figh, p. 107.
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Effort of Two Caliphs Abu Ja far Mansur & Harun al-Rashid:

When the Caliph Abu Ja‘far Mansir went to perform the pilgrim-
age to Makkah in 148 AH he asked Imam Malik to unify people under
his School of law. However, Imam Malik refused it by saying that people
of each region found solace in following their respective Imams and ju-
rists. The Caliph then became convinced, kept silent at this reply, and
abandoned this idea. In 163 AH the Caliph Abu Ja‘far Mansir went to
perform the pilgrimage again and presented the same idea before Imam
Malik for a second time and said to him:

O' Abi ‘Abd Allah (surname of Imam Malik), take the discipline of
figh and compose it in a different form, shunning the strictness (in terms
of practicing) of ‘Abd Allah ibn ‘Umar, the ease of ‘Abd Allah ibn ‘Ab-
bas, and the individualities of ‘Abd Allah ibn Mas‘ad. What I mean here
is just to abide by the principle of middle course as it is the best of af-
fairs. Such a compilation should be a collection of rulings and verdicts of
Imams and companions of the Prophet (s.a.w.). If it is accomplished on
this course we will urge people to follow this compilation and agree
unanimously with your school of Islamic law, and then we will pass a
decree throughout the realm that infraction thereof is firmly discarded.”

However, Imam Malik refused such a proposal to gather people
under his School and force them to comply with his opinions. He said:

Do not do this because people have already received various opin-
ions, heard many narrations and observed numerous traditions. Each na-
tion has accepted and followed what they received from their earlier
scholars. Bringing them back from what they believe is difficult. So, let
them with what they are doing, and what they preferred for themselves.**

Later on, the Caliph Harun al-Rashid also approached Imam Malik
with the same idea and request, but Imam Malik insisted on his previous

3 TIslahi, Islamic Law Concept and Codification, p. 90; Madkar, al-Madkhal li al-Figh,
p- 108.

* Abi Zayd, Figh al-Nawdzil, vol. 1, p. 19.
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stand. In the meantime he composed his great book, 'al-Muwatta'. The
Caliph wanted to distribute its copies throughout the country and pass a
decree making the book a reference and source for judiciary and fatwad.
However, Imam Malik again declined this request saying,

The Companions of the Prophet (s.a.w.) differed in opinion regard-
ing the furu‘ (subdivisions) and are scattered here and there in many
countries. Essentially all of them are right in their judgments and opin-
25
ions.

It seems that what was intended by Ibn al-Mugqaffa‘ in his letter is
different than what was directed by these Caliphs. The Caliphs just asked
Imam Malik to make his book al-Muwatta’ as a reference for legal judg-
ment and fatwd, which could be helpful for the people to agree and abide
by a single opinion selected from several possible legal opinions pursuant
to the public wellbeing.*

Effort of Sultan Muhammad Aurangzeb ‘Alamgir:

Another effort was later made by one of the kings of the Indian
subcontinent, Sultin Muhammad Aurangzeb ‘Alamgir. In the eleventh
century AH a board of prominent Islamic scholars (‘u/lama’) from the
subcontinent was formed by the Sultan under the chairmanship of
Shaykh Nizam in order to compile a book which would encompass the
judgments and fatawa that had obtained the consensus of leading jurists
of the Hanaft School of Islamic law. This attempt produced a book
named as "al-Fatawd al-‘Alamgiriyyah" which is known as "al-Fatawd
al-Hindiyyah fi Madhhab al-Hanafiyyah". This book, however, was not
compiled as a legal code, binding for the Islamic scholars and judges, but
was rather just a compilation of fighi issues and corollaries (furi°), either

» Madkar, al-Madkhal li al-Figh, p. 108; Aba Zayd, Figh al-Nawdzil, vol. 1, p. 20.

% Madkaiir, al-Madkhal li al-Figh, p. 108.
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real or hypothetical, with a scholarly legal discussion, followed by men-
tioning the preferred opinion chosen by the respective committee.?’

This compilation (al-Fatawa al-Hindiyyah) is published and avail-
able now in six huge volumes, and is considered to be among the signifi-
cant and reliable references in the Hanafi School of law. This monumen-
tal work, as al-Zarga mentions, is an attempt which resembles the codifi-
cation of figh because it is not structurally in the form of law in its mod-
ern meaning. Instead, it is a figh book which encompasses rulings and
issues in performing the rituals (‘ibadat) and dealings (mu‘amalat). It
also resembles, to a certain extent, the drafting of laws in general because
it is compiled by following some styles of legal drafting, albeit without
the discussion on the related evidences and arguments. It is confined to
the opinions that are preferable to the Hanafi School. Although this com-
pilation is closer to a detailed book of figh because it includes composi-
tions of the rulings of the rituals which have no place in the codification
of civil code, it has some similarities with the method of codification.
Nevertheless, codification, in its modern meaning, has appeared in the
Majallat al-Ahkam al-“Adliyyah of the Ottoman Caliphate in 1293 AH.*®
This will be discussed below.

Modern Codification

Effort of Ottoman Caliphate:

With this intellectual trend towards codification, another attempt of
codification was made by the Ottoman government in the thirteenth cen-
tury AH, which was comparatively much more successful. The Ottoman
authority aimed to extract civil law from the Islamic law that adhered to
the Hanafl School, in accordance with the public needs and interests,
without being bound by the preponderant opinions of the Hanafi School.

7 Ibid., p. 109; Islahi, Islamic Law Concept and Codification, p. 91.

* Al-Zarqa, al-Madkhal al-Fighi al-*"Amm, vol. 1, p. 238.
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A panel of seven prominent scholars was constituted for this task. The
objective was to compile Islamic jurisprudence in a codified form that
would be convenient for consultation, and free from various opinions,
and could also be an authoritative reference to all well- known rulings
and judgments. Moreover, it was decided that it should be accessible to
everyone. With these objectives in mind, the committee accomplished
this challenging task in 1293 AH/ 1876 CE. A collection of Islamic legal
provisions was recorded in this compilation that was more relevant to the
realities of that time. The compilation was enacted by the Ottoman Sultan
with the name "Majallat al-Ahkam al-"Adliyyah". It was drafted in the
form of legal articles which stood at 1851 articles, readily available and
devoid from disagreements and variations. Some less preferred legal
opinions were also recorded in this compilation because these were re-
quired for the public wellbeing at the time.*

Likewise, in 1326 AH under the Ottoman Empire, another legal
code of Family Law was compiled on marriage, divorce, etc. In this
compilation a lot of legal opinions from the Schools other than the
Hanafi School of law were recorded, such as the invalidity of marriage
and divorce of coerced persons. This is considered to be the best legisla-
tive work achieved by the Ottoman government and they were proud of
this. At the same time it is considered to be the first instance of imple-
mentation of the idea of Ibn al-Muqaffa‘, which had been embraced by
Abu Ja‘far al-Manstur and advocated by the Caliph Hartin al-Rashid.
Similarly, it was the first step of exiting from mere imitation (faqlid) and
not being committed to a single School of Islamic law while giving a
verdict and passing a judgment.*’

Other Official and Unofficial Attempts

* Madkir, al-Madkhal li al-Figh, p. 109; Islahi, Islamic Law Concept and Codification,
p. 92.

0 Madkaiir, al-Madkhal li al-Figh, p. 110.
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Effort of Muhammad Qadri Basha:

In Egypt, al-Khadiwi Isma‘1l refused to apply the provisions of the
Majallat al-Ahkam al-Adliyyah because of a desire for independence
and freedom from subordination to the Ottoman state. Hence, he gave
preference to the law of Napoleon, arguing that the figh with its existing
condition could not be codified. This argument created a big noise among
the public who are of the view that it is possible to codify the figh.
Hence, the prominent jurist Qadri Basha codified some provisions taken
from the Hanafi School of law, following the process of Majallat al-
Ahkam al-Adliyyah. This attempt, however, did not get any official en-
dorsement. Nevertheless, Muhammad Qadri Basha published his work in
the form of three books: First, the book related to the civil transactions
entitled "Murshid al-Hayaran fi Ma rifat Ahwal al-Insan", which con-
tains (941) articles and it was published by Egyptian Government from
the Buldg press in 1308 AH. Second, the book related to the provisions
of the family law entitled "al-Ahkam al-Shar‘iyyah fi al-Ahwal al-
Shakhsiyyah". Here, he discussed the issues related to the gift (hibah),
interdiction (hajar), bequeathing (isa’) and inheritance (mirath). In most
of the Muslim countries today, this is a reliable reference regarding the
respective subject and it has (647) articles. Third, the book on wagf
named "al-‘Adl wa al-Insaf fi Ahkam al-Wagqf" or "Qanun al-"Adl wa al-
Insaf li al-Qada’ ‘ala Mushkilat al-Awqaf”, which contains (646) arti-
cles.”!

Effort of Shaykh Muhammad ‘Amir:

! Yasuf Ahmad Muhammad al-Badawi, Madkhal al-Figh al-Islami wa Usiluhu, (Am-
man: Dar al-Hamid, 2007), p. 374, Muhammad ‘Abdul Jawwad, al-Tatawwur al-
Tashri'i fi al-Mamlakah al-"Arabiyyah al-Su‘udiyyah, (Cairo: Matba‘at Jami‘at al-

Qahirah wa al-Kitab al-Jami‘i, 1977), p. 214.
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Shaykh Muhammad ‘Amir made a gigantic effort to draft numer-
ous fundamental principles of figh of the Maliki School in the form of
legal code, and named it 'Mulakhkhas al-Ahkam al-Shar‘iyyah ‘ald al-
Mu‘tamad min Madhhab al-Imam Malik'. This effort, however, did not
get official endorsement since the judges were not required by the state to
adhere to this. This effort was apportioned into four sections: shar 7 judi-
ciary and what related thereto, family rights and personal law, civil trans-
actions and donations, and lastly, inheritance law. All these are drafted in
928 articles. Muhammad ‘Amir was a lawyer in Benghazi, Libya, and he
made this effort in 1937 CE.*

Effort to Codify Family Law for Egypt and Syria when they were
united:

In the period when Egypt and Syria were united (1958-1961 CE)
the policymakers of these two countries decided to unify some of their
legal codes. They decided to do this for four types of laws, with the fami-
ly law at the top of the list. A committee of three members from different
specializations was formed for each law. Dr. Mustafa Ahmad al-Zarqa
was appointed the chief of the committee for family law, who along with
the mufti of Egypt and the under-secretary of the state of Egypt formed
the members of the committee. The committee drafted the whole project
of a unified legal code for the family law, which encompassed all the rel-
evant chapters thereof, from marriage to inheritance. The committee
dealt with all the problems and difficulties suffered by Muslim families,
irrespective of whether it was related to marriage, divorce, child custody,
expenditure, will, inheritance, or the like. Also, the committee asked the
shar‘i judges about the problems when legal actions are taken against
thereof by the spouses. Moreover, in this project the committee formed
and drafted such provisions that dealt with and aimed to solve most of
the problems of family life without being bound to any particular School

32 Al-Badawi, Madkhal al-Figh al-Islami wa Usuluhu, p. 375; Jawwad, al-Tatawwur

al-Tashri‘i, p. 215.
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of Islamic law. The committee also quoted the discretionary opinions
(ijtihadat) of the early scholars, whose thoughts are not recorded as a
School of law, yet whose views and thoughts are cited in the books of
disagreement of the scholars. Being the first reformative law encompass-
ing the family issues, the committee submitted this project, along with an
illustrative note of the elucidation of its codes and their sources, to both
central and regional Ministers of Justice, to ensure that the president of
United Arab Republic could release this. However, the project was not
released due to the military upheaval in Syria in 1961 CE, wherein the
unity was destroyed, rendering the project to a tale of history.*

Effort of Shaykh Ahmad ibn ‘Abd Allah al-Qari:

Majallat al-Ahkam al-Shar iyyah is a result of the efforts made by
Shaykh Ahmad ibn ‘Abd Allah al-Qari. Although personally he is from
the Hanafi School, this Majallah is drafted based on the Hanbali School.
The author was working as the chief of the high court in Makkah al-
Mukarramah at that time, when the King ‘Abd al-‘Aziz asked him to
compose the Majallat al-Ahkam. Regarding this, his idea was that it
should be drafted by a board of prominent scholars, and should be de-
rived from the references and books of all the four prominent Schools of
Islamic law, in a way similar to the Majallat al-Ahkam al-"Adliyyah
drafted by the Ottoman Caliphate in 1293 AH. Moreover, it would not be
confined to any single School of Islamic law, but rather it would rely on
the strongest and preponderant opinion of any School, based on the evi-
dences and arguments of the Qur’an and Sunnah, as well as what ensures
the public wellbeing. Shaykh al-Qari was highly pleased with this pro-
posal, and made a successful effort to draft the provisions of figh with a

3 However, lastly this project is published under the title: "Mashri* Qaniin al-Ahwal
al-Shakhsiyyah al-Muwahhad, lil Iqlimayn al-Masri wa al-Sari fi ‘Ahd al-Wahdat
Baynahuma", (Damascus: Dar al-Qalam, 1996); see Al-Zarqa, al-Madkhal al-Fighi al-

“Amm, vol. 1, p. 266.
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new formation. His Majallah has relied on several sources of Hanbali
School of law namely, al-Mughni, al-Sharh al-Kabir, al-Furu‘, Sharh
Muntaha al-Iradat and al-Qawa id al-Fighiyyah of Ibn Rajab al-Hanbali.
This Majallah contains 21 books, and each book has numerous chapters
with several sections. Collectively, all the books, chapters, and sections
in the Majallah include 2382 articles or fighi codes.

Effort to Unify Family Law for Arab Countries:

The first conference of the Ministers of Justice of Arab countries
held in Rabat in 1977 CE stressed on the importance of unified legisla-
tion within Arab countries. In this regard, the Ministers agreed that the
provisions of the Shari‘ah are the advantageous and more secured
sources to achieve this goal.

Thereafter a committee on the ministry level recommended that it
was necessary to consolidate all the efforts made in these countries to
codify the provisions of the Shari‘ah. They also recommended that the
special priority should be given to unify the family laws of the Arab
countries in a way that it actualizes the necessary reformation in the
family system, which would be derived from various Schools of Islamic
law and pursuant to the public wellbeing. So, a committee of shar 7 judg-
es and competent fugaha’ was formed to accomplish the project. The
committee worked on it for three years (1982-1985), and then presented
it to a plenary session in Amman at the end of the eighties attended by
representatives of all the Arab countries.. However, the representative of
the Kingdom of Saudi Arabia had reservations about this and did not ap-
prove it. Other Gulf countries also refrained from endorsing the inclusion
of obligatory will (wasiyyah wdjibah) in the project, along with some
other reformative provisions that were contrary to the opinions pertaining
to the prevailing Schools of law in their countries. Given the controver-
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sies, it was decided that the project would be left as a reference for each
Arab country which they may utilize whenever they wish.**

Experiences of al-Majami‘ al-Fiqhiyyah (Fighi Councils):

In order to get back the vitality of Islamic jurisprudence, a number
of Islamic scholars urged that a fighi council must be established, just
like other scientific councils. Through this council, the individual efforts
in figh and its particulars could be focused to achieve collective and
common efforts. Hence, such councils would be the means to utilize po-
tential efforts to derive the necessary rulings from the classical sources,
especially in responding to the new issues and cases. In fact, this would
be a platform to exercise ijtihad collectively. These fighi councils play a
great role in unifying and codifying Islamic law through communal jjti-
had.*® Tt is known that the key activities of these councils are issuing fa-
tawa, publishing resolutions, exercising collective ijtihdd and so forth.
However, these councils also undertake the job of codification of Islamic
law within a single School of Islamic law, as well as amongst all the
prominent Schools of Islamic law. For example, in 1392 AH/1971 CE
Majma“ al-Buhuth al-Islamiyyah of al-Azhar accomplished the projects
of codification in Hanaft School, as well as in Maliki, Shafi‘i and
Hanbali Schools. This Council also had a plan to codify from amongst

** However, lastly the text of this project is published in Majallat al-‘Arabiyyah li al-
Figh wa al-Qada’, published by the Secretariat of the Council of Arab Ministers of Jus-
tice in Morocco, Issue: 2, Year: 2, 1985, pp. 19-262; see Al-Zarqa, al-Madkhal al-Fighit
al-"Amm, vol. 1, p. 267.

3 Ahmad Abi Dahir, al-Madkhal li Dirdsat al-Shari‘ah al-Islamiyyah, (Damascus: Dar

al-‘Asma’, 2009), pp. 201-202.
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the preferred fatawa and opinions of all Schools, but the plan has not
been executed yet.”® Examples of some of these councils are as follows:

Majma " al-Buhuth al-Islamiyyah bi al-Azhar: This council was es-
tablished in Egypt in 1961 CE, under the chairmanship of Shaykh al-
Azhar. The council contains several committees such as the committee of
the Qur’an and Sunnah studies, the committee for fighi research, the
committee for Islamic tradition and heritage and finally the committee
for social studies. It consists of the widely known scholars of the various
fields of Islamic studies. The council studies the Islamic law and heritage
from various dimensions along with the contemporary issues that con-
cern the Muslim world. The council also plays an important role in codi-

fying the Islamic law from various Schools.?” The task of this council is
similar to the task of compilation of the Majallat al-Ahkam al-"Adliyyah,
as the council formed several committees which comprise the experts in
figh and law, to codify and organize the figh of all the schools separately,
and prepare a common ground of law that can be used by each of the
Schools of Islamic law. In fact, it has already issued a draft code for sales
and related transactions in all the Schools.®

Majma“ al-Figh al-Islami bi Jiddah: This fighi council was estab-
lished in 1981 CE with its headquarter in Jeddah, the Kingdom of Saudi
Arabia. One of the core objectives of this council is to study the problems
of the modern era, and continue with the practice of original ijtihad in
order to derive the necessary solutions from the reliable sources of Islam-

ic law. In recent years this council has played an important role in facili-
tating the process of getting benefited from Islamic jurisprudence. This
is in accordance with the spirit of the Shari‘ah, which includes observa-

% <Abd al-Nasir Tawfiq al-‘Attar, Tawhid Tagnindat al-Azhar li al-Shari‘ah al-
Islamiyyah, (Cairo: al-Nasr al-Dhahbi, 2002), vol. 1, p. 11.

37 Manna‘ al-Qattan, Tarikh al-Tashri® al-Islami, (Riyadh: Maktabat al-Ma‘arif, 1996),
p. 406.

% Al-Badawi, Madkhal al-Figh al-Islami wa Usiiluhu, p. 437.
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tion of the principle of ease and the removal of hardship and difficulty.
Moreover, the council intends to present the provisions of Islamic law in
a specific and precise form, so that one might be inclined towards Islamic
law in various sectors of life.*’

Al-Majma“ al-Fighi al-Islami bi Makkah al-Mukarramah: In im-
plementing the general decision of the Organization of Islamic Confer-
ence (OIC), the government of the Kingdom of Saudi Arabia has estab-
lished this fighi council, which is a subordinate of the Rabitat al- Alam
al-Islami, in 1384 AH with its headquarter at Makkah al-Mukarramah.
The council consists of a group of the expert scholars, jurists and re-
searchers from various corners of the world, who undertake the study of

the various issues and problems of the Muslim nation and try to find out
the solution thereof relying on the reliable sources of Islamic jurispru-
dence, the Qur’an, Sunnah, consensus of the scholars and others. The
objectives of this council include working to vitalize and restore the fighi
heritage, and show the superiority and competency of Islamic jurispru-
dence over all other prevailing positive legal systems of the world. Es-
sentially, the council has several committees with different responsibili-
ties. One of them is the drafting and formulation committee, which un-
dertakes the duty of forming the fighi provisions in legal codes and arti-
cles, so that it will be facile and easy to be applied. The management of
the council has published all the resolutions of the council in book for-
mat, making easy the job of revision and review for the researchers.*

Recent Efforts of Codification

The family law of Malaysia could be considered a current example
for codification of Islamic law. Malaysia has two types of family law.

¥ Tbid., pp. 441-442.
0 Sulayman al-‘Aliwi, al-Figh al-Islami fi al-Qarn al-Rabi* ‘Ashar, (KSA: Dar al-

‘Asimah, 1999), vol. 2, pp. 117-124.
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The Shari‘ah family law applies to Muslims while the civil law applies to
non-Muslims.*'

The legal systems of Saudi Arabia and Iran are based on the Islam-
ic law derived from the Qur’an and Sunnah, articles of their constitutions
could be considered a step forward towards the codification of Islamic
law. Article (1) of the constitution of Saudi Arabia says, "the Kingdom of
Saudi Arabia is a sovereign Arab Islamic state; Islam is its religion and
the Qur’an and the Sunnah are its constitution."* Interpretation of the
Qur’an and the Sunnah remains necessary, and this is carried out by the
Islamic scholars (‘ulama’), the Saudi religious establishment.* Article
(4) of the constitution of Iran states, "All civil, penal, financial, econom-
ic, administrative, cultural, military, political, and other laws and regula-
tions must be based on Islamic criteria. This principle applies absolutely
and generally to all articles of the constitution as well as to all other laws
and regulations, and the fugaha’ of the Guardian Council are judges in
this matter."** Furthermore, the Shari‘ah Standards for Islamic financial
institutions that are issued by the Accounting and Auditing Organization
for Islamic Financial Institutions, known as (AAOIFI),* could be con-

*! Kamala M. G. Pillai, Family Law in Malaysia, (Malaysia: LexisNexis, 2009), p. 5.

* Constitute, Saudi Arabia's Constitution of 1992 with Amendments through 2005, con-
stitueproject.org, p. 3.

* Dary Champion, (2003). The paradoxical kingdom: Saudi Arabia and the momentum
of reform, p. 60; http://en.wikipedia.org/wiki/Legal system of Saudi_Arabia, retrieved
on 22.11.2014.

* Constitution of the Islamic Republic of Iran, p. 9.

* The Accounting and Auditing Organization for Islamic Financial Institutions (AAOIFI),
previously known as Financial Accounting Organization for Islamic Banks and Financial
Institutions, was established pursuant to the agreement of Association which was
signed by Islamic Financial Institutions on February 26, 1990 in Algiers and registered
on March 27, 1991, in the state of Bahrain as an international autonomous non-profit
making corporate body. The main objective of AAOIFI is, to develop, disseminate,


http://en.wikipedia.org/wiki/Legal_system_of_Saudi_Arabia
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sidered a kind of codification of Islamic law for the issues that are re-
solved in such standards.*®

The majority of the contemporary scholars concur that the merits of
codification and its motives are far higher than the perils thereof as seen
by some scholars. One of the values of codification is that it eases the
review of the provisions. Since the books of jurisprudence are displayed
in a manner that is different from what is typical, and immerse in differ-
ent opinions with regard to a single issue, it could make non-specialists
(who form the majority) confused and puzzled when they want to adopt
fighi rulings. If the provisions of figh are codified with easy and familiar
phrases, and arranged in a feasible manner, it would be easy for the
judge, jurist, lawyer, and for a typical learned person to know the provi-
sions of Shari‘ah in contracts and transactions. Sometimes many of these
people may become reluctant to review the applicable Shari‘ah provi-
sions because of the difficulties of consulting the books of fugahda’ and
may prefer to adopt the conventional law because of the smoothness of
going through its references and encyclopedia. The codification of figh
also leads to the accuracy of legal provisions and to the adoption of fea-
sible stands based on opinions from various Schools, or even from a sin-
gle School of Islamic law."’

It 1s not correct to say that codified law freezes the judges, prevents
them from exercising ijtihdd and accordingly makes them idle. This is
because codification of figh does not mean that the judge solely depends
on reading and memorizing the scripts and documents in connection with
the case. Despite having a codified law, studying, doing research and ex-

prepare, review and amend the accounting and auditing thoughts and standards for
Islamic financial institutions, in conformity with the Shari‘ah and the environment in
which Islamic financial institutions are operating.

* Accounting and Auditing Organization for Islamic Financial Institutions (AAOIFI),
Shari‘ah Standards for Islamic financial institutions, (Bahrain: Manama, 2010).

47 Al-Zarqa, al-Madkhal al-Fighi al‘Amm, vol. 1, pp. 319-320; Zaki ‘Abd al-Barr,

Tagnin al-Figh al-Islami, p. 23.
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ercising ijtihad will remain in place as necessary and required. The laws
that have been codified in the world would not be comprehensive enough
to cover all cases or situations, although they are extensive in coverage of
articles, chapters and clauses.*®

Nevertheless, there are numerous challenges and obstacles to im-
plement the movement of codification of Islamic law. In most cases these
obstacles are interrelated and these could be internal or external, local,
regional and global as well. The foreign interference in Arab and Muslim
affairs, the individual and global campaigns against Islam and Muslims,
the existing conventional legal system in some Arab and Islamic coun-
tries, the political division and fighi fanaticism among the Muslims, etc.
are some notable challenges in this regard. These challenges could be
overcome by creating awareness of the disasters of foreign intervention
and conventional legal system, sharing the knowledge and beauty of di-
versity and pluralism of Islamic doctrines and Schools, having public in-
volvements in practicing the Islamic provisions, strengthening the faith in
Islamic legal system that it has flexibility and eligibility to provide solu-
tions for each period and place, and others.* Islahi (1979) discusses
some obstacles for initiation and survival of the codification of Islamic
law, such as nationalism, secularism, blind following (faq/id), corruption
of society and so forth.”® He further provides some guide-lines for the
codification of Islamic law, such as broad-mindedness of the scholars,
following the righteous ancestors concerning the interpretation of the
Qur’an and Sunnah, doing suitable amendments in the laws based on

* Al-Qaradawi, Madkhal li Dirdsat al-Shari‘ah al-Islamiyyah, pp. 267-268; Zaki ‘Abd
al-Barr, Tagnin al-Figh al-Islami, p. 26.

¥ Jabir ‘Abd al-Hadi Salim, Tagnin al-Figh al-Islami bayna al-Mu‘tamarat wa al-
Tashri‘at, paper presented in the conference namely Tarawwur al-‘Ulum al-Fighiyyah,
al-Figh al-Islami: al-Mushtarak al-Insani wa al-Masalis, organized by Ministry of
Awgaf and Religious Affairs, Oman, 9April, 2014; pp. 41 and onwards;
http://www.almahdara.com/ar/vb7/showthread.php?t=3666 (accessed on 17 February,
2016).

%0 Amin Ahsan, Islamic Law; Concept and Codification, pp. 94-96.
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custom and public wellbeing, reforming the system of education, rooting
out Western influence as well as clarifying doubts against Islamic law.”’

Conclusion

The codification is considered an important new issue. It is given
intense attention due to its effect and influence on practical life, and due
to its positive role to produce appropriate solutions, and fair judgments
for litigation and disputation. Codification is a process that contributes to
the reformation in political, social, financial as well as in judiciary sec-
tors. This reformation can be achieved by drafting fair Islamic codes,
pursuant to the principles, values and customs of the Muslim nations.
Codification would help establish justice and equality, protect the rights
and freedom, and extend security and stability. Codification of Islamic
law would be the timely solution to the question of the unity and solidari-
ty among the Muslim world. All the sections of Islamic law, excluding
the rituals (‘ibadat), such as civil, constitutional, judiciary, penal, interna-
tional, etc. are eligible to be codified. So, codification in Islamic law re-
fers to the codification of fighi provisions and not to the Shari‘ah in its
wider sense and overall contents. Therefore, various efforts are made
throughout the history to codify Islamic law. Codification of Islamic law
conforms to the legal policy (siyasah shariyyah), public wellbeing and
the fundamental ruling of permissibility. It is indispensable as it begets
facility for the mankind and removes hardship from them. Thus, codifica-
tion of Islamic law actualizes the noble objectives of the Shari‘ah
(magqasid al-shari‘ah).

! Ibid., pp. 97 and onwards.



