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Abstract

This article aims to shed light on a particular area in the field of Islamic International
Law (siyar), i.e., treaty in Islamic jurisprudence. It addresses a comparative view of
classical jurists on treaties both theoretically and historically, and highlights their
continued relevance to the contemporary world. Not only is there a lacuna in
scholarship concerning the concept of treaties in Islamic jurisprudence, but it can be
argued that there is a failure of conception of international legal theorists to study and
integrate the Islamic treaty system into the body of modern international law in order to
have a mutual understanding and respect and honor for treaties among nations. I would
like to present and address the concept of treaty in Islamic jurisprudence with special
reference to treaty of Hudaybiyyah that took place between Muslims and non-Muslims.

Key Words: Islamic Treaties, International Relations, Islamic Jurisprudence, Classical
Muslim jurists, Islamic History.

Abstrak

Artikel ini bertujuan untuk mengupas perrjanjian antarabangsa sebagai salah satu
bidang di dalam figah. Ia mengupas secara teoretikal dan sejarah perkembangannya
pendapat-pendapat para fuqaha’ tradisional dengan melakukan perbandingan di antara
mereka dalam rangka untuk melihat bagaimana pendapat-pendapat tersebut masih lagi
relevan dan penting dengan suasana dunia semasa. Bukan sahaja kerja-kerja
kesarjanaan masih terlalu kurang memberikan perhatian kepada bidang ini, tetapi
kegagalan untuk mengkaji dan mengintegrasikan konsep ini dalam bidang perjanjian
antarabangsa boleh juga dikatakan antara sebab kegagalan terhasilnya perjanjian
antarabangsa yang berlandaskan kepada saling memahami dan hormat menghormati di
antara negara-negara di dunia. Saya secara khususnya ingin mengketengahkan dan
mengupas konsep berkenaan dalam figah melalui perjanjian Hudaybiyyah yang di buat
di antara orang Islam dan bukan Islam sebagai rujukan kajian ini.

Kata Kunci: Perjanjian-perjanjian Islam, hubungan antarabangsa, figah, fuqaha’,
tradisional, sejarah Islam.
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1. Introduction

Treaties have been among the most important instruments of
international relations both in ancient and modern times. They have
provided the framework for peaceful relations in the spheres of both
internal and external relations between Muslims and non-Muslims.
International treaties were of particular interest to classical Muslim
jurists, chief among them Shaybani (d. AH189/804AD). These jurists
constructed a system of drawing up such instruments that covered all
aspects of the process, such as the establishment, conclusion, effects and
termination of international treaties. Classical Muslim scholars focused on
specific aspects of these treaties, in particular the fulfillment of the
contract and the ramifications of acts of treachery and violation. A
discussion and analysis of international treaties follow here, examining
the philological roots of the term treaties/mu‘ahadat and its basis for
legitimization in Islamic law.

A. Definition of Treaties (Mu ‘ahadat)

The root of mu‘ahadah is ‘ahd, which means a promise or
commitment. Mu ‘ahadah is the verbal noun of the verb ‘ahada, denoting
the conclusion of a covenant between two parties. ‘A4d is a covenant,
pact, treaty or agreement that requires commitment and fulfillment
whenever it is concluded and enforced.! ‘AAd also signifies a firm
commitment to observe an agreed-upon contract. The Qur’anic verses
that deal explicitly with the concept of ‘aAd laid the foundations for later
interpretation:

And fulfill the Covenant of Allah (Bay‘ah: pledge for Islam) when you have
covenanted (Q. 16: 91); But if they seek your help in religion, it is your duty to
help them except against a people with whom you have a treaty of mutual alliance
(Q. 8: 72); O you who believe! Fulfill your obligations (Q. 5: 1).

‘Ahd also encompasses the concepts of aman/pledge’ of security
and dhimmab/protection.® The ahl al-‘ahd are the people or the parties

'Al-Sayyid ‘Ali bin Muhammad bin ‘Ali al-Sharif al-Jurjani (d. 816 AH /1416AD), Al-
Ta‘rifat, (ed.) Ibrahim al-Ibyari (Beirut: Dar al-Kitab al-‘Arabi, 1405/1984), p. 204.
*All quotations from the Qur’an used in this article are from the translation of its
meaning into the English language entitled 7he Noble Qur’an, by Muhammad Taqi al-
Din al-Hilali and Muhammad Muhsin Khan (Riyad: Dar al-Salam, 1996).

’ Aman/safe conduct: there are tow kinds of amam one temporary and the other
permanent. Under Islamic Law the aman is given to foreign nationals who enter Dar
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who are involved in concluding a covenant (“ahd). Mu‘ahadah is both the
act of conclusion of a contract between parties and the resulting covenant
itself.’ On an international level a mu‘ahadah is a contract between two or
more states designed to normalize relations among them.’

Shaybani uses the term mu‘ahadah interchangeably with
muwada‘ah (truce), ‘ahd (contract or pact), murawadah, hudnah,
musalahah (external peace), mutarakah and musalamah (external peace) in
his writings,” but he writes muwada‘ah and mu‘ahadah more frequently

al-Islam. For further discussion of aman please see ‘Ala’ al-Din Abu Bakr ibn Mas‘ud
al-Hanafi al-Kasani (d. 587AH/1191AD), Bada’i‘ al-Sana’i* fi Tartib al-Shara'i’,
(Beirut: Dar al-Kutub al-‘Ilmiyyah, 1406/1968), vol. 9, p. 4318.

“In legal works, dhimma is most often defined as ‘aAd or covenant, whether it be
contemporary or everlasting. See Abii Bakr Muhammad bin Ahmad bin Sahl al-
Sarakhsi, Sharh al-Siyar al-Kabir, ed. Mustafa” Zayd with the commentary of
Muhammad Abu Zahrah (Cairo: Matba‘at Jami‘at al-Qahirah, 1958), vol. 1, p. 252;
Kasani, Bada’i al-Sana’i‘, vol. 9, pp. 4318, 4327.

>Abii al-Husin Ahmad bin Faris Zakaruyya, Mu5am Maqayis al-Lughah (Beirut: Dar
al-Fikr, 1979), vol. 4, pp. 167-170; Isma‘il bin Hamad al-Jawhari, al-Sihah, edited
Ahmad ‘Abd al-Ghafir (Beirut: Dar al-‘Ilm lil-Malayin, 1979), vol. 2, pp. 515-516;
Muhammad bin Yalqub al-Fayruzabadi, Tartib al-Qamus al-Muhit (Beirut:
Mu’asassat al-Risalah, 1987), vol. 3, pp. 335-336; Abu al-Fadl Jamal al-Din
Muhammad bin Mukarram al-Ansari bin Manzur (d. 711AH/1311AD), Lisan al-‘Arab
(Beirut: Dar Sadir, 1992), vol. 3, pp. 311-315; Ahmad bin Muhammad al-Fayumi, a/-
Misbah al-Munir (Beirut: Maktabat Lubnan, 1987), vol. 2, p. 435; Ayyub bin Musa’
al-Kaffawi, al-Kulliyyat (Cairo: Dar al-Kitab al-Islami, 1992), vol. 3, p. 255;
Muhamad bin Ahmad al-Rakbi, a/-Nuzum al-Musta‘dhab (Beirut: Dar al-Malrifah,
1959), vol. 1, p. 156; vol. 2, p. 340; Abu al-Fatih Nasir bin ‘Abd al-Sayyid bin ‘Ali al-
Mutarrizi, al-Mughrib fi Tartib al-Mu‘rib (Beirut: Dar al-Kitab al-*Arabi, 1980), vol.
2, pp. 91-92; “Ali bin Muhammad al-Sayyid Zayn Abu al-Hasan al-Jurjani, a/-7a ‘rifat
(Cairo: Al-Babl al-Halabi, 1938), p. 204; Majd al-Din al-Mubarak bin Muhammad bin
al-Athir, a/-Nihayah fi Gharib al-Hadhith, ed. Tahir Ahmad al-Zawi (Cairo: Dar Thya’
al-Kutub al-‘Ilmiyyah, 1965), vol. 3, p. 325; Abu al-Qassim al-Husin bin Muhammad
al-Raghib al-Isfahani, Mufradat al-Qur’an (Cairo: Maktabat al-Anglu al-Masriyyah,
1970), pp. 350-351; Nasir Sulayman al-‘Umar, al-‘Ahd wa al-Mithaq fi al-Qur’an al-
Karim (Riyad: Dar al-‘Asimah, 1992), pp. 17-19; Ibrahim Anis, al-Mu‘jam al-Wasit
(Beirut: Dar al-Fikr, 1960), vol. 2, p. 134.

Michael Byers, Custom, Power and the Power of Rules: International Law and
Customary International Law (Port Chester, N.Y.: Cambridge University Press, 1999),
pp. 147-155.

’Sarakhsi, Sharh al-Siyar al-Kabir, vol. 2, pp. 409-419, 461; vol. 5, pp. 1689-1697; and
idem, Mabsit (Beirut: Dar al-Ma ‘rifah, 1324/1906) vol. 10, p. 85; Kasani, Bada’i ‘ al-
Sana’i’, vol. 9, p. 4324; Kamal al-Din Muhammad ibn ‘Abd al-Wahid bin al-Humam
al-Siwasi (d. 861/1456-7), Fath al-Qadir ‘ala’ al-Hidayah, with the margin of Hashiyat
Qadi Zadah (Beirut: Dar Thya’ al-Turath al-°Arabi, 1986), vol. 4, p. 292;, ‘Ala’ al-Din
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than other terms. For Shaybani, a mu‘ahadah is a muwada‘ah between
Muslims and non-Muslims for a fixed period of time.® Many Hanafi jurists
adopt this definition, including the eminent Samarqandi, who defines a
muwada‘ah as a sulh (reconciliation) designed to end physical conflict for
a fixed time period, involving the payment of tribute or other conditions.”
Kasani agrees with Samarqandi and defines muwada‘ah as a sulhthat puts
an end to physical conflict for a temporary period.'® Other Hanafi jurists
likewise use different expressions for mu‘ahadah, such as muwada‘ah and
mugadat;'" moreover, jurists sometimes define it as aman or isti‘mam,'*
and some refer to it by the term muhawadah."> Hanbali jurists adopt the
same definition as the Hanafi jurists do, and use terms such as
muhadanah, muwada‘ah, mu‘ahadah, musalamah, isti’man and sulh
interchangeably.'*

It is essential to explain the meanings of certain Islamic legal terms
that lie at the heart of our discussion. Firstly, muwada ‘ah (reconciliation)
refers to the achievement of su/h (peace or truce); it is a verbal noun
designating the cessation of fighting, usually for a specific period of time.
Mutarakah (suspension of hostilities) is also commonly used, and, where

Muhammad bin ‘Ali al-Haskafi, Durr al-Muntaga’ (Cairo: Dar al-Tiba‘ah), vol.1, p.
638.

*Muhammad bin Hasan al-Shaybani, A/-Siyar al-Kabir, with the commentary of
Sarakhsi, ed. Salah al-Din al-Munajjid (Cairo: Matba‘at Sharikat al-I‘lanat al-
Sharqiyyah, 1391/1971), vol. 5, p. 1780.

*“Ala’ al-Din Abi Bakr Muhammad bin Ahmad al-Samarqandi, 7Tuhfat al-
Fugaha’, ed. Muhammad Zaki ‘Abd al-Barr (Beirut: Dar al-Kutub al-‘Ilmiyyah,
1405/1984), vol. 3, p. 507.

Y Al-Kasani, Bada’i‘ al-Sana’i, vol. 9, p. 4324.

"' Abii al-Fatih Nasir bin ‘Abd al-Sayyid bin ‘Al al-Mutarrizi, A/-Mughrib fi Tartib al-
Mu‘rib, (Eds.) Mahmud Fakhuri, ‘Abd al-Hamid Mukhtar (Aleppo: Maktabat Usama
bin Zayd, 1399/1978), vol. 2, p. 184.

"’Muhammad bin ‘Arafa al-Warghami al-Tunisi (d. 803 AH/1400 AD), Mukhtasar ibn
‘Arafah, with Sharh al-Rasas al-Atfi (Beirut: Dar al-Gharb al-Islami, 1993), vol. 1, p.
226.

“Muhammad bin Ahmad Al-Azhari (d. 370 AH/980-1AD), A/-Zahir i Gharib Alfaz
al-Shati%, (Ed.) Samih Abu Maghli, Majdi ‘Ali al-Ash‘ari (Amman: Dar al-Fikr,
1999), p. 398.

“For more details see, Rassah al-Maliki, Sharh Hudud Ibn ‘Arafah, vol. 1, p. 226; Aba
al-Hasan ‘Ali bin Sulayman al-Mardawi, A/-Insaf fi Ma’rifat al-Rajih min al-Khilaf,
ed. Muhammad Hamid al-Fiqi (Beirut: Dar Thya’ al-Turath al-Islami, 1980), vol. 4, p.
211; Mansur bin Yunus bin Idris al-Bahuti (d. 1051AH/1641-2 AD), Kashshat al-
Qina‘ ‘ala’ Matn al-Igna‘ (Makkah: Matba‘at al-Hukumiyyah, 1394/1974), vol. 3, p.
103.
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present, the parties involved (in particular ah/ al-harb) are bestowed with
the attribute of musta’min by virtue of being granted the aman. That is
why some Hanafi jurists describe it as the “appeal for aman and
abstention from fighting.”"

The majority of jurists define mu‘ahadah as a muhadanah
(conclusion of a truce). If a peaceful state is reached between the two
parties engaged in a battle or dispute under the condition of reconciliation
for a period of time to reduce tension and aggression, it is called a
muhadanah.'® Maliki jurists define mu‘ahadah as a truce between
Muslims and Aarbis concluded to end physical conflict for a fixed period
of time under Islamic law,'” while Shafig jurists define it as a contract
concluded for the sake of ending fighting for a fixed time period with or
without compensation.'® Hanbali jurists define it as an abstention from
fighting for a fixed time period with or without compensation.'
Mousalahah (the making of peace), refers to the initiative taken by two

See Al-Kasani, Bada’i* al-Sana’i‘, vol. 9, p. 4324; Al-Mutarrizi, al-Mughrib, vol. 2,
p. 346; Muhamad bin Ahmad al-Rakbi, a/-Nuzum al-Musta‘dhab, vol. 2, p. 8; Al-
Fayumi, A/-Misbah al-Munir, vol. 2, p. 653; ‘Abd Alldh bin Hijazi al-Sharqawi,
Hashiyat al-Shargawi ‘ala’ al-Tahrir, vol. 2, p. 466; Ahmad bin Muhammad bin
Shalabi, Hashiyat al-Shalabi ‘ala’ Tabyin al-Haqa’iq (Beirut: Dar al-Ma‘rifah, 1990),
vol. 3, p. 245.

16Mansﬁr bin Yunis bin Idris al-Bahuti, Kashshaf al-Qina‘ (Beirut: Dar al-Fikr,
1982),vol. 3, p. 103; Mutarrizi, al-Mughrab, vol. 2, p. 381; Al-Rakbi, al-Nuzum al-
Musta’dhab, vol. 2, p. 381; Al-Zahir, 397-398; Al-Fayumi, A/-Misbah al-Munir, 2, p.
636.

""Muhammad bin ‘Arafah, Hudud Ibn ‘Arafah (Beirut: Dar al-Jil, 1991), vol. 1, p. 226;
Abi Barakay Ahmad bin Muhammad al-Dardir, A/-Sharh al-Kabir, (Cairo: Matba’at
‘Isa al-Halibi, (Cairo: Dar al-Ma’arif, 1972-1974), vol. 2, p. 206; Abu al-‘Abbas
Ahmad bin Yahya" Wansharisi, A/-Mi‘yar al-Mu ‘arib (Beirut: Dar al-Gharb, nd.),vol.
2, p. 209.

'8See Zakariyya al-Ansari bin Muhammad, Sharh al-Tahrir (Beirut: Dar al-Fikr al-
Mu’asir, 2001), 2, p. 465-466; Sulayman bin Muhammad al-Bujayrimi, Fath al-
Wahhab and Hashiyat al-Bujayrimi (Beirut: Dar al-Ma‘rifah, 1978), vol. 4, p. 285;
Ramli, Nihayat al-Muhtaj, 8, p. 106; Muhammad bin Ahmad al-Shirbini, Mughni al-
Muhtaj (Cairo: Matba‘at Mustafa al-Babi al-Halabi, 1958), 4, p. 260; Ibn Hajar, Fath
al-Bari (Cairo: Matba‘at Mustafa al-Babi al-Halabi, 1959),vol. 6, p. 259.

" Abii Ishaq Burhan al-Din Ibrahim bin Muhammad bin ‘Abd Allah bin Muflih, A/-
Mubdi‘ (Dimashq: al-Maktab al-Islami, 1974-1979),vol. 3, p. 398; Muwaffaq al-Din
‘Abd Allah bin Ahmad bin Qudamah, a/-Mughni (Cairo: Maktabat Ibn Taymiyyah,
1965), vol. 9, p. 509; Mustafa bin Sa‘ad Suyuti, Ghayat al-Muntaha with Matalib Ul
al-Nuha', (Dimashq: al-Maktab al-Islami, 1961),vol. 2, p. 585-586.
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parties involved in a dispute to reach a peaceful agreement.”’ Mugadat, or
taking legal action, is the recourse by which parties seek a Aukm (verdict)
in a disputed case.” Mutarakah, or the suspension of hostilities, is similar
in concept to musalahah (to make peace) or musalamah (to demand a
peaceful agreement).”

Some scholars try to define further the distinctions between these
terms. For example, Abu Hilal al-‘Askari indicates that there is a
difference between ‘agd and ‘ahd. According to al-‘Askari, an ‘agd is
more elastic than an ‘aAd, for when a person or a party reaches an ‘ahd
with another person or party, it means that each is bound to that particular
agreement with the other, while in the case of an ’“agd, the person or party
is bound by conditions that can be waived under certain circumstances.
The difference between an ‘ahAd and a mithaq “covenant” is that a mithaq
is only a confirmation of an ‘ahd™

In modern international law, the mu‘ahadah (treaty or international
treaty) is restricted to significant political agreements, such as peace
treaties or affiliations or alliances between nations or supranational
agencies. In the case of economic international treaties, the term ‘ahAd or
mithag is normally used in the case of agreements with world
organizations, such as the International Monetary Fund, the World Bank,
the Asian Development Bank, etc.”*

B. The Basis of Mu‘ahadat

According to Shaybani, there are two sets of circumstances in
which Muslims might conclude mu‘ahadat with non-Muslims, both of
which must consider the best interests of Muslims and maintain their
honor, prestige and dignity.

Mutarrizi, al-Mughrab, vol. 1, p. 479.

2Abu al-Fadl Jamal al-Din Muhammad bin Mukarram al-Ansari bin Manzur (d.
711AH/1311AD), Lisan al- ‘Arab (Beirut: Dar Sadir, 1992),vol. 15, p. 186.

Mutarrizi, al-Mughrab, vol. 1, p. 104; Fayumi, Misbah al-Munir, vol. 1, p. 287.

> Aba Hilal al-‘Askari, al-Furuqg al-Lughawiyyah, 42-43; Abu Bakr Muhammad bin
‘Abd Allah bin ‘Arabi al-Ishbili (d. 543AH/1148 AD), Ahkam al-Qur’an (Ed.) ‘Ali
Muhammad al-Bajawi (Cairo: Matba‘at ‘Isa al-Halabi, 1394/1974), vol. 2 525; Nasir
Sulayman al-‘Umar, A/-‘AAd wa al-Mithaq fi al-Qur’an al-Karim (Riyad: Dar al-
‘Asmima, 1992), pp. 44-47; Muhammad Tal‘at al-Ghunaymi, Ahkam al-Mu‘ahadat fi
al-Shari‘ah al-Islamiyyah (Alexanria: Munsha’at al-Ma‘arif, 1977), 49-50.

*A. Le Roy Bannett and James Oliver, International Organizations, Principles and
Issues (New Jersey: Strean, Geoffrey 2002); The Structure of International Society
(London and Washington: Pinter, 1995), 66-67.
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The first situation arises where the Muslims are in a position of
power; in such an instance they should not seek a muwada‘ah with non-
Muslims, especially if it is not in the best interests of the greater Muslim
community. This condition is made explicitly in the following Qur’anic
verses:

So do not become weak (against your enemy), nor sad, and you will be superior
(in victory) if you are indeed (true) believers (Q.3:139).

Then “So be not weak and ask not for peace (from the enemy of Islam), while you
are having the upper hand. Allah is with you, and will never decrease the reward
of your good deeds (Q.47:35).

The second situation arises when Muslims are not in a position of
advantage over non-Muslims, at which time it is permissible to seek a
muwada‘ah, since in these circumstances it may serve the interests of
Muslims to do so.”> Further justification of muwada‘ah is found in the
Qur’an:

But if they incline to peace, you also incline to it, and (put your) trust in Allah.
Verily, He is the All-Hearer, the All-Knower (Q. 8: 61).

This verse validates muwada‘ah in circumstances where non-
Muslims are inclined to propose peace. However, jurists argue that if a
muwada‘ah serves the interests of Muslims, it is permissible for them to
take the initiative in cases where it is required or advantageous.”® The
other Qur’anic verse that pertains to this situation is the following:

If he belonged to a people with whom you have a treaty of mutual alliance,
compensation must be paid to his family (Q. 4: 92).

This verse addresses cases in which a Muslim has killed a person
with whom a pre-existing treaty or alliance had been established. It

Sarakhsi, Sharh al-Siyar al-Kabir, (ed.) Mustafa Zayd with the commentary of
Muhammad Abu Zahrah (Cairo: Matba‘at Jami‘at al-Qahira, 1958), vol. 5, p.1689;
and idem, A/-Mabsut (Beirut: Dar al-Ma‘rifah, 1324/1906)10, p. 86; Fakhr al-Din
‘Uthman ibn ‘Ali Zayla‘, (d. 743/1340-1), Tabyin al-Haqga’iq Sharh Kanz al-Daga’iq
with the margin of Hashiyat al-Shalabi (Cairo: n. p., 1313/1895), vol. 3, pp. 245-246;
Abu Bakr Ahmad bin ‘Ali al-Razi al-Jassas (d. 370/980), Ahkam al-Qur’an (Cairo:
Dar al-Fikr, 1980), vol. 3, pp. 69-70 and 428-429.

Abi Ja‘far Muhammad bin Jarir al-Tabari, 7afSir al-Tabari (Beirut: Dar al-Fikr,
1995),14, p. 40; Muhyi al-Sunnah Abu Muhammad al-Husayn bin Mas‘ud al-Farra’ al-
Baghawi, Ma‘alim al-Tanzil (Riyad: Dar al-Taybah, 1993), vol. 3, p. 373; Al-Jassas,
Ahkam al-Qur’an, vol. 3, p. 69-70; Ibn Hajar al-‘Asqalani, Fath al-Bari (Beirut: Dar
al-Fikr, 1996),vol. 6, p. 275.
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encourages the parties to seek redress within the confines of that
particular treaty or understanding. The verse also indicates and
encourages the concept of muwada‘ah or mu‘ahadah, referring to it as a
mithag (covenant), i.e., a confirmed contract.”” When the Qur’an exhorts
Muslims to fight, it also stipulates that Muslims should not take up arms
against those who have established a treaty with them:

Except those who join a group, between you and whom there is a treaty (of
peace), or those who approach you with their hearts restraining from fighting you
as well as fighting their own people (Q. 4: 90).

It is clear from this verse that the Qur’an places a restriction upon
fighting those with whom a muwada ‘ah has been concluded or with their
affiliated parties. This also validates and legitimizes the standing of
affiliated parties to the muwada‘ah as members covered by the
agreement.28

Another source for the institution of mu‘ahadah with non-Muslims
arises from the conduct of the Prophet (#) as spelled out in the traditions.
When the Prophet Muhammad (#) entered Madinah, for instance, he
concluded a treaty (strictly speaking, a muwada‘ah) with the various
Jewish tribes living there.” This agreement drawn up by the Prophet (i)
illustrates the validity of mu‘ahadah with non-Muslims at a time of
weakness on the part of Muslims.>® The conduct of the Prophet () in this
instance became a source for validating a muwada‘ah under special
circumstances.

*"Baghawi, Ma‘alim al-Tanzil (Riyadd: Dar al-Taybah, 1993), vol. 5, p. 263;
Muhammad bin Ahmad al-Qurtubi, al-Jami‘ li-Ahkam al-Qur’an:Tafsir al-Qurtubi,
(Cairo: Dar al-Kutub al-Misriyyah, 1950), vol. 5, p. 325; Al-Jassas, Ahkam al-Qur’an
(Ciaro: Dar al-Fikr, 1990), vol. 2, p. 239; Ibn al-‘Arabi, Ahkam al-Qur’an (Cairo:
Matba’at ‘Isa al-Halabi, 1974), vol. 1, p. 477.

*Tabari, Tafsir al-Tabari, 9, p. 24-25; Baghawi, Ma‘alim al-Tanzil , 2, p. 260.

* Ahmad bin Yahya al-Baladuri, Ansab al-Ashraf. (ed.) Ihsan Sidqi al-TAmad (Riyad:
Dar al-Mu’tamin, 1974),1, p. 286; Al-Shafi‘i, A/-Umm, with Mukhtasar al-Muzni (d.
264 H.) (Cairo: Matba‘at al-Sha‘b, 1321/1903),vol. 4, p. 124; Abu ‘Ubayd al-Qasim
bin Sallam (d. 224AH/837 AD), Al-Amwal, (ed.) Muhammad Khalil Harras (Doha: al-
Shaykh ‘Abd Allah al-Ansari, 1987), 232; Tabari, 7arikh al-Rum wa al-Muluk,(ed.)
Muhammad Abu al-Fadl (Beirut: Dar al-Ma‘arif, 1979), vol. 2, p. 479; For the text of
the treaty in detail see, Muhammad Hamid Allah, Mamu‘at al-Watha’iq al-
Siyasiyyah lil-‘Ahd al-Nabawi wa al-Khilafa al-Rashidah (Beirut: Dar al-Irshad,
1969),57-59.

*Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1690.
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The Battle of the Trench (5AH/627AD) marked another aspect of
muwada ‘ah, on that occasion the Prophet () received an envoy from the
non-Muslims, ‘Uyayna b. Hisn, who requested that the Prophet (4£) hand
over all of the produce of Madinha for one year in return for the Makkans’
renouncing hostilities. The Prophet (4%) consulted two community leaders
from the Aws and Khazraj, Sa’d b. Mu‘adh and Sa‘d b. ‘Ubada, regarding
the offer. The Prophet (#£) and his two consultants agreed to give half of
the produce, and a sulh was concluded.’' However, a muwada‘ah was not
established in this circumstance; rather, only a murawadah (to restore
relations between parties to a normal condition) was agreed to, since Sa’d
ibn Mu‘adh and Sa‘d b. ‘Ubadah asked the Prophet (4) whether his action
had been revealed to him and he replied no. They questioned the grounds
of the agreement to hand over half of the produce of Madinah, since their
opponents had never demanded this from them before, but had always
purchased the produce. At their urging, the Prophet (#) realized the
possible effect of the treaty and decided not to change the norms or deny
the will of the inhabitants of Madinah.*>

Another event that provided a precedent for future muwada ‘ah was
the sulh of al-Hudaybiyyah concluded between the Prophet (i) and the
Makkan chiefs. The sulh came with conditions stipulating a fixed duration
of ten years, and imposed a further condition in proscribing theft or
betrayal by either party. Whoever left for or escaped to Madinah from

*'"Muhammad bin Sa‘d (d. 230AH/844-5AD), Al-Tabagat al-Kubra (Beirut: Dar Sadir,
1377/1958), vol. 2, p. 73; Muhammad bin Ishaq bin Yasar al-Muttalibi (d. 151AH/786
AD), Sirat Ibn Ishaq al-Mubtada’ wa al-Mab ‘ath wa al-Maghazi, (ed.) Muhammad
Hamid Allah (Ribat, Morocco: Ma‘had al-Dirasat wa al-Abhath lil-Ta‘rib, 1976),vol.
2, p. 232; Abu Yusuf, A/-Kharaj (Al-Madinah: Al-Matba‘ah al-Salafiyyah,
1392/1972), 225; Abu ‘Ubayd al-Qasim bin Sallam (d. 224AH/837AD), Al-Amwal,
189-190; Hamid bin Zanjawayh al-Artdhi al-Nisa’i (d. 251AH/866AD), Al-Amwal,
(ed.) Shakir Dhib Fayyad (Riyad: Markaz al-Malik Faysal li al-Buhuth wa al-Dirasat
al-Islamiyyah, 1406/1985),1, p. 399; Abu ‘Abd Allah Muhammad bin Wagqid al-Islami
al-Madani al-Wagqidi (d. 207 AH/822AD), Kitab al-Maghazi, (ed.) Marsden Jones
(London: Oxford University Press, 1966),vol. 2, p. 477-479.

32‘Abd Allah bin Muhammad bin Abi Shaybah (d. 235AH/848AD), A/-Musannaf f7 al-
Abhadith wa al-Athar, (ed.) Muhammad ‘Abd al-Sallam Shahin (Beirut: Dar al-Kutub
al-‘Ilmiyyah, 1995),vol. 14, p. 420; Nur al-Din ‘Ali bin Abi Bakr al-Haythami (d.
807AH/1405AD), Mawarid al-Zamdn ‘ala’ Mawarid Sawa‘id Ibn Hibban (d. 965),
(ed.) Shu‘ayb al-Arnawtt, Muhammad Ridwan ‘Irqsusi (Beirut: Mu’assasat al-
Risalah, 1993), 6, p.132; Waqidi, Kitab al-Maghazi, vol. 2, p.477-479; Taqi al-Din
Ahmad bin ‘All al-Magqrizi (d. 845 AH/1441-2AD), Imta‘ al-Asma’ , (ed.) Mahmud
Muhammad Shakir (Doha: al-Shu’un al-Diniyyah, 1401/1981),vol. 1, p. 235.



64 Labeeb Ahmed Bsoul

Makkah after the sulh was concluded would be handed back, even if he or
she were a Muslim, whereas whoever left Madinah for Makkah would not
be returned to the Prophet. The Prophet and the Meccan representatives
agreed upon these conditions.*

Al-Jassas summarizes the opinions of Hanafi jurists with regard to
the validity of a mu‘ahadah being concluded under such circumstances.
The jurists point out that the Prophet (#) concluded several sulh
contracts with non-Muslim tribes, such as the Nadir, Qaynuqa‘, and
Qurayzah, as well as the su/h of Hudaybiyyah, upon his arrival in
Madinah. All of these sulhis were concluded at a time when the Muslims
were weak and reduced in number, a fact mentioned also in treatises on
maghazi and siyar. When the Muslims became stronger and Islam and the
Prophet’s authority in Madinah were recognized, however, agreements
with Ahl al-Kitab were more likely to include a demand for jizyah. The
revelation of two suras (chapters) -the eighth and ninth- dealing with
fighting and concluding mu‘ahadat with non-Muslims is an evidence of
encouragements to conclude agreement in order to eliminate and avoid
further fighting. However, the apparent difference in the legal effect in
these chapters depends on the political status of Muslims. In Surat al-
Anfal, we see encouragement to conclude a musalamah or muhadanah
with the non-Muslims at a time of disadvantages for Muslims. In Surat al-

3Ibn Ishaq, Sirah, 2, p. 316-317; Ton Sa‘d, Al-Tabagat al-Kubra, 2, p. 97; Ton Hajar,
Ahmad ibn ‘Ali ibn Muhammad al- ‘Asqalani (d. 852AH/1449AD), Fath al-Bari fi

_Sahih al-Bukhari, (eds.) ‘Abd al- ‘Aziz bin Baz and Muhammad Fu’ad ‘Abd al-Baqi
(Beirut: al-Matba‘ah al-Salafiyyah, n. d.),vol. 5, p. 343; Ibn Qayyim al-Jawziyyah,
Ahmad bin ‘Ali bin Muhammad al- ‘Asqalani (d. 852AH/1449AD), Zad al-Ma‘ad fi
Huda Khayr al-‘Ibad, (eds.) Shu‘ayb and °‘Abd al-Qadir al-Arnawut (Beirut:
Mu’assasat al-Risalh and Dar al-Fikr, 1392/1972), vol.3, p. 140; Kamal al-Din
Muhammad ibn ‘Abd al-Wahid bin Humam al-Siwasi (d. 861AH/1456-7AH), Fath al-
Qadir “ala” al-Hidayah, with the margin of Hashiyat Qadi Zadah (Beirut: Dar Thya’ al-
Turath al-‘Arabi, 1986), vol. 4, p. 293; Muhammad ibn ‘Ali b. Muhammad al-
Shawkani (d. 1250/1834), Nayl al-Awtar Sharh Muntaga al-Abhar (Cairo: Matba’at
Mustafa al-Halabi, 1391/1971),8, p.56. Disagreement evolved among the scholars
about the period of effectiveness of the treaty of Hudaybiyyah. Some of them say
say that it was for ten years and some others say that it was for four years. Ibn ‘Adi,
in his a/-Kamil, Ibn al-Hakim in his Mustadrak, Tabarani in his a/-Awsat and Abu
‘Ubayd in his Amwal indicate that the period of the sulh concluded between the
Prophet (42) and the Makkans was four years. However, according to the majority of
classical sources, the Hudaybiyyah su/h was for ten years, as indicated in Ibn Ishaq,s
Sirah, vol. 2, p. 316-317 and Ibn Sa‘d, 7abaqat, vol. 2, p. 92.
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Tawbah, there is an assumption that fighting should resume whenever the
Muslims are in a position of power.*

The opinions of Hanafi jurists are largely mirrored in consensus
among the Maliki, Shafi‘i and Hanbali jurists. For example, Maliki jurists
hold that, if jihad is obligatory upon all, then the muwada‘ah is not
permissible, in case the jihad is a collective duty with an intention to
conclude truce/sulh and the Imam considers it to be in the public interest
of Muslims. Shafi‘i jurists give their opinion that if the Imam is in a
position of strength and the outcome of the truce/su/i does not serve the
interests of the Muslims, then it is not permissible to conclude it.
Similarly, Hanbali jurists believe that as long as the truce/su/i favors the
interests of the Muslims, it can be of use in cases where the Muslims are
weak or there is some other necessity; otherwise, it is not permissible.*

Thus, treaties vary according to their status, requirements and
conditions. They can be permanent as in the case of an ‘agd al-dhimmabh;
or temporary, as in the case of aman, hudnah or muwada‘ah, and they can
contain a condition limiting their duration to a fixed period of time.
Moreover, in the eyes of Muslim scholars, the mu‘ahadah can be
concluded with all types of people regardless of their faith or nationality;
for example, it can be a treaty to end a battle or hostilities (such as the

Abu Bakr Ahmad ibn ‘Ali al-Razi al-Jassas (d. 370AH/980AD), Ahkam al-Qur’an
(Cairo: Dar al-Fikr, 1980), vol. 3, pp. 69-70.

»Abu al-Barakat Ahmad ibn Muhammad bin Ahmad Dardir al- ‘Adawi al-Maliki (d.
1201/1786-7), Al-Sharh al-Kabir ‘ala’ Mukhtasar Khalil, with Hashiyat al-Dasugi,
and Tagrirat al-Shaykh ‘Allish (Cairo: Matba‘at ‘Isa al-Halabi, n.d.),vol. 2, p. 205-
206; Abu al- ‘Abbas Ahmad bin Yahya" Wansharishi (d. 914/1508), A/-Mi‘yar al-
Mu‘rib ‘an Fatawi Ulama’ Ifrigiya wa al-Maghrib, (ed.) Muhammad Hajji (Beirut:
Dar al-Gharb al-Islami., n.d.),vol. 2, p. 207-208; Al-Shafi‘i, Umm, vol. 4, p. 108; Abu
Zakariyya Muhyi al-Din Yahya' bin Sharaf al-Nawaw1 (d. 676/1277-8), Al-Majmu°*
Sharh al-Muhadhdhab (Beirut: Dar al-Fikr, 1405/1975),vol. 18, pp. 221-222; Al-‘Aziz
Sharh al-Wajiz, 13, p. 553; Abu Muhammad Muwaffaq al-Din ‘Abd Allah bin Ahmad
bin Qudamah (d. 630/1233-4), Al-Mughni Sharh Mukhtasar al-Kharqgi, with Sharh al-
Kabir (Beirut: Dar al-Fikr, 1404/1983),10, pp. 509-510; Abu Ya‘la Muhammad bin al-
Husayn bin Muhammad al-Farra’ al-Baghdadi (d. 458 AH/1066AD), Al-Ahkam al-
Sultaniyyah, (ed.) Muhammad Hamid al-Fiqi (Cairo: Matba‘at Mustafa al-Babi al-
Halabi, 1356/1937), 49; Al-Bahr al-Zashkhar, vol. 6, p. 446; Muhammad bin ‘Ali bin
Muhammad al- Shawkani (d. 1250/1834), A/l-Sayl al-Jarrar al-Mutadaftiq ‘ala’
Hada’iq al-Azhar, (ed.) Mahmud Ibrahim Zayid (Beirut: Dar al-Kutub al-‘Ilmiyyah,
1405/1984), 4, p.565; Abu Muhammad ‘Abd Alldh bin al-Azraq al-Andalusi (d.
896/1492), Bada’i‘ al-Silk fi Taba’i‘ al-Mulk, (ed.) Muhammad ‘Abd al-Karim
(Tunisia: al-Dar al-‘Arabiyyah lil-Kitab, 1400/1979),vol. 2, pp. 576-577.
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hudnah) or it can relate to matters of trade. It can be a simple bilateral
treaty, or a multilateral one with several different signatories affiliated
with either of the two main contracting parties, as occurred in the case of
the sulh of al-Hudaybiyyah.**As far as these mu‘ahadat are concerned,
each one has its own rules (ahkam) that depend upon the circumstances of
Muslims stipulated in the document itself, as we shall see when dealing
with selected treaties concluded between Muslims and non-Muslims in
the final chapter, below.

However, the validity of such treaties depends to a large measure on
how they are concluded. A valid treaty should fulfill basic elements and
conditions that take place in the process leading up to it. Each party might
impose conditions that conform to its interests and that would have to be
agreed upon by both parties involved in order for the treaty to be ratified.
These elements and conditions fall into four main categories: basic
elements, conditions, the process of its establishment and reservations.

C. Basic Elements of The Treaty/Mu ‘ahadah

The first necessary element of the treaty is the sighah (form), which
reflects the acceptance and consent of both parties involved as in any
other legal contracts in Islamic law. The sighah can be made known
either by expression or by indication, and expression can be either explicit
or implicit. Explicit expression, for example, includes use of the terms
muwada‘ah, mu‘ahadah, musalamah or musalahah”’ Shaybani gives an
example of an explicit expression: a hypothetical case where a non-
Muslim army lays siege to Muslim territory. If the Muslims fear that the
siege could lead to the loss of their lives and families, then they can offer
the enemy a tribute of ten thousand dinars in return for withdrawing from
their territory. If the enemy accepts, this agreement is an explicit
expression of truce/su/h. Another example that he offers is where non-
Muslims theoretically impose a condition for their withdrawal from
Islamic territory, such as the payment of a tribute of ten thousand dinars,
and the Muslims accept this. If the Muslims realize that the non-Muslims
have broken the treaty prior to their withdrawal, they cannot retaliate
until the non-Muslims reach their own territory, for the Muslims’

36 Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1689, 1706-1707, 2016-2017; Abu
al-Fadl ‘Abd Allah bin Mahmud bin Wadud al- Mawsili (d. 683AH/1286AD), A/-
Ikhtiyar li-Ta‘lil al-Mukhtar (Cairo: Matba’at Mustafa al-Halabi, 1371/1951), vol. 4,
p. 191.

*"Al-Kasani, Bada’i* al-Sana’i‘, vol. 9, p. 4324.



The Concept of treaty in Islamic Jurisprudence

acceptance of paying tribute to the non-Muslims is based on a truce
containing an explicit expression. Should a Muslim retaliate while the
truce is in effect, it would be considered as perfidy, an act forbidden in
Islam.*®

On the other hand, an implicit expression is reflected in the case
where Muslims do not specify the amount or type of tribute offered to
non-Muslims in exchange for their withdrawal from Muslim territory.
This is an indication of musalahah (conciliation, settlement or peace) and
muwada ‘ah (truce) alike, since the impetus to fight may stem from both
sides. The implicit expression of truce/sulh has, as one of its conditions,
the termination of fighting on the part of both sides. This imposes an
obligation for a muwada‘ah to be established, binding on both parties.”’
However, where the expression does not indicate any explicit form of safe
conduct, the contract of truce is not accomplished and neither party is
obligated to terminate the fighting, since non-explicit expression does not
impose any type of explicit safe conduct.*

If any Muslim should give any sign or gesture that might be taken
as a sign of aman by non-Muslims, then it is a valid aman and restricts
any Muslim from committing any kind of attack upon them. According to
Hanafi jurists, even on the battlefield, if any Muslim makes any sign to
non-Muslims that they understand as an indication of aman, whether the
intention was known or unknown to them, it is still considered a valid safe
conduct (aman).*!

Ibn Taymiyya summarizes the opinions of scholars on the validity
of three general modes of concluding contracts. First, the contract cannot
be valid unless the condition of the consent of both parties is met, and this

8 Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1711-1712; vol. 2, pp. 418-419.

% Al-Shaybani, a/-Siyar al-Kabir, vol. 5, p. 1713.

“ Ibid,

*Ibn Humam, Fath al-Qadir, 4, p. 302; Abu Yusuf Ya‘qub bin Ibrahim bin Habib al-
Ansari, Kharaj (Al-Madinah: al-Matba‘ah al-Salafiyyah, 1972), 232; Malik bin Anas
(d. 179AH/795AD), Muwatta’, 2, p. 49, and his Al-Mudawwanah, riwayat Sahnun
(Beirut: Dar Sadir, reprint of Matba‘at al-Sa‘adah, 1323/1905),vol. 2, p. 42. In
reference to the conduct of ‘Umar bin al-Khattab, and whether it validates the aman
or not, see also Abu ‘Ubayd, Amwal, pp.133-134; Ahmad bin Yahya" bin Jabir al-
Baladhuri (d. 279AH/892-3AD), Futuh al-Buldan, (ed.) Salah al-Din Munajjid
(Beirut: Dar al-Kutub al-‘Ilmiyyah, 1398/1977), vol. 2, p. 469; Abu Ja‘far Muhammad
bin Jarir al-Tabari (d. 310AH/923AD), lkhtilaf al-Fugaha’, “Kitab al-Buyu‘,” (ed.)
Fredrick Kern (Beirut: Dar al-Kutub al-‘Ilmiyyah, n. d.), 25; Al-Nawawi, Rawdat al-
Talibin (Damascus: Al-Maktab al-Islami, 1405/1984),vol. 10, pp. 279-280.
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must be made known as an explicit expression. The second is that the
contract is made valid by actions taken by both parties according to the
interpretations and details of both parties involved in concluding the
contract. And third, the contract is concluded in all of its indications by
expression or action that is known to the people or customary practice
among the people. The third mode is not limited by language or code of
law, but varies according to the people involved and their customary
practices.42

D. The Conditions of Treaty/Mu ‘ahadah

In order for the treaty to be genuine and sound, it should impose
effective conditions that are incumbent upon the signatories or agreeing
parties. If any one of the conditions is violated, omitted or disputed by
any party, it will terminate the treaty.” The conditions may be related to
the parties, or to the treaty itself and the motives that lead to its

*<Abd al-Salam bin ‘Abd Allah bin Khidir bin Muhammad bin Taymiyyah, A/-
Qawa‘id al-Nuraniyyah al-Fighiyyah, (ed.) Muhammad Hamid al-Fiqi (Beirut: Dar al-
Ma’rifah, 1979), pp. 104-114; Malik, Mudawwanah, vol. 2, p. 42; Dardir, A/-Sharh al-
Saghir, vol. 3, p. 28; Ibn Juzayy‘, al-Qawanin al-Fighiyyah (Ciaro: ’Alam al-Fikr,
1975), p. 161; Al-Nawawi, Rawdat al-Talibin, 10, pp. 279-280; Sharbini, Mughni al-
Muhtaj, 4, p. 237; Ramli, Nihayat al-Muhtaj, vol. 8, pp. 80-81; Ibn Qudamah, Mughni,
vol. 10, pp. 548-550; Mansur ibn Yunus ibn Idris al- Bahuti (d. 1051/1641-2),
Kashshaf al-Qina® ‘ala Matn al-Igna‘ (Makkah: Matba‘at al-Hukumiyyah,
1394/1974),vol. 3, p. 93; ‘Abd al-Salam bin ‘Abd Alldh bin Khidir bin Muhaammad
bin Taymiyyah, A/-Muharrar f7 al-Figh (Riyadh: Dar al-Ma’arif, 1984),vol. 2, p. 180;
Ibn Muflih, A/-Mubdi‘ Sharh al-Mugni*, 3, pp. 390-391.

“The genuine ‘agd, according to the jurists, is that binds its signatories to all of the
conditions agreed upon. See for example, Al-Sayyid ‘Ali bin Muhammad bin ‘Ali al-
Sharif al-Jurjani (d. 816/1416), A/-Ta‘ritat, (ed.) Ibrahim al-Ibyari (Beirut: Dar al-
Kitab al-‘Arabi, 1405/1984), p.173; Abu al-Baga’ Ayyub ibn Musa al-Husayni al-
Kaffawi (d. 1094/1675), Al-Kulliyyat, (ed.) ‘Adnan Darwish, Muhammad al-Misri
(Damascus: n. p, 1982), vol. 3, p.113; Abu al-‘Abbas Ahmad bin Muhammad al-Mugri
al-Fayyumi (d. 770/1368), Al-Misbah al-Munir i Gharib Sharh al-Kabir Ii al-Ramli,
(ed.) “‘Abd al-‘Azim al-Shinnawi (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1978), vol.1, p.
333; Manawi, A/-Tawgqif ‘ala’ Muhimmat al-Ta‘arif, p. 448; Muhammad bin Ahmad
bin ‘Abd al-‘Aziz bin Najjar al-Fatuhi (d. 972/1536-7), Sharh al-Kawkab al-Munir,
(eds.) Muhammad al-Zuhayli, Nazih Hammad (Makkah: Markaz al-Bahth al-‘Ilmi,
1408/1987), vol. 1, p. 467, Amirbadshah, Taysir al-Tahrir, vol. 2, pp. 234-235; Al-
Ghazali, Al-Mustasfa’ (Cairo: Maktabat al-Jundi, 1971), vol. 1, p. 94; Nazih Hammad,
Mu‘jam al-Mustalahat al-Igtisadiyyah fi Lughat al-Fuqaha’ (Virginia: Al-Ma‘had al-
‘Alami lil-Fikr al-Islami, 1414/1993), 172.
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conclusion. In the following pages, we examine the conditions of a
genuine and sound treaty.

a. Signatories of The Treaty/Mu‘ahadah

The Imam (Muslim ruler or Caliph) or his deputy must conclude the
mu‘ahadah on behalf of the Muslim community, on the condition that the
mu‘ahadah is in the interest of Muslims, for only then it is permissible to
pursue it.** According to Shaybani, if the caliph appoints a deputy, such as
the chief of the army, he may invite a group of non-Muslims to Islam. If
they accept it, then they are free as Muslims and the obligation to pay
Jizyah will be dropped. If they reject this offer, the deputy can propose
that they become dhimmi, and then they will be treated according to the
rules regulating ahl al-dhimmah . The actions of the chief of the army or
deputy here represent the caliph’s or the Imam’s wishes.” Anyone else
from the Muslim community who wishes to offer aman to non-Muslims
must consult the Imam first, since it is obligatory for all Muslims to obey
him.*® However, there are exceptions to limit the right to conclude a
treaty to the Imam and his deputy. In some circumstances, according to
Shaybani, it is permissible for an ordinary Muslim to conclude
muwada ‘ah without the permission of the Imam, since no Muslim would
conclude any muwada‘ah without first considering the interests of
Muslims. As long as the treaty favors the Muslims at large, it is
permissible to conclude it.*’

The opinion of the majority of jurists is at variance with the
opinions of Hanafi jurists on the question of who is entitled to conclude a
mu‘ahadah with non-Muslims. The jurists agree that the only individual

*““Ala’ al-Din Abu Bakr Muhammad bin Ahmad al- Samarqandi (d. 539AH/1143AD),
Tuhtfat al-Fugaha’, (ed.) Muhammad Zaki ‘Abd al-Birr (Beirut: Dar al-Kutub al-
‘Ilmiyyah, 1405/1984), vol. 3, p. 507; Ibn Humam, A/-Hidayah, with Fath al-Qadir, 4,
p- 293; Abu al- ‘Abbas Ahmad bin Idris al-Qarafi (d. 684/1285-6), Al-Ahkam fi
Tamyiz al-Fatawi ‘an al-Ahkam wa-Tasarrufat al-Qadi wa al-Imam, (ed.) Mahmud
‘Arnus (Rabat: Wizarat al-Awqaf li al-Shu’ln al-Diniyyah, 1974), vol. 1, pp.106-107;
Qarafi, Al-Ahkam fi Tamyiz al-Fatawa ‘an al-Ahkam wa Tasarrufat al-Qadi wa al-
Imam , 24-25; Nizam al-Shaykh, A/-Fatawa al-Hindiyyah, (Beirut: Dar Ihya’ al-
Turath al-* Arabi, 1980),vol. 2, p. 196.

* Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 2179-2181.

* Al-Shaybani, al-Siyar al-Kabir, vol. 2, p. 576.

" Al-Kasani, Bada’i al-Sana’i‘vol. 9, pp. 4324-4325; Nizam al-Shaykh, A/-Fatawa al-
Hindiyyah, vol. 2, p. 196; this was also the opinion of the Maliki jurist Sahnun, as
reported by al-Dardir, Sharh al-Kabir, vol.2, pp. 205-206.
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who is allowed to negotiate and conclude a mu‘ahadah with the non-
Muslims is the Imam or his deputy. It is unacceptable for anyone besides
those vested with authority to conclude a treaty. Hence, in the case where
a Muslim has concluded a Audnah (truce) with a group of people and
subsequently they enter dar al-Islam based upon that Audnah, it is not
acceptable. Therefore, the Muslim’s obligation under these circumstances
is limited to securing their departure, because they had entered the dar al-
Is/lam under the assumption that they enjoyed full protection of safe
conduct (aman). However, it is permissible for an ordinary individual
Muslim to conclude an ‘agd al-aman (contract of safe conduct) with an
individual non-Muslim.**

b. Consent

For the mu‘ahadah to be valid, the consent of the two parties
involved must be expressed, as indicated by the Qur’anic verse which
reads: “O you who believe! Eat not up your property among yourselves
unjustly except it be a trade amongst you, by mutual consent (Q. 4: 29).”

This verse is the basis for the principle of the mutual consent of
both parties. This applies to all contracts or agreements, such as those
dealing with trade or reciprocal arrangements.*’ The Prophet’s tradition
shows that there is no sale without mutual consent, as illustrated by the
following hadith, “Transfer of the wealth of the Muslim is not lawful
without his consent.”” This is extended to include the consent of both

® Hashiyat al- Dasugi ‘ala’ al-Sharh al-Kabir, 205-206; Muhammad bin Ahmad bin
Juzayy al-Gharnati (d. 741AH/1342AD), Al-Qawanin al-Fighiyyah “Qawanin al-
Ahkam al-Shar‘iyyah,” (eds.) Taha Sa‘d and Mustafa al-Hamawi (Cairo: ‘Alam al-
Fikr, 1395/1975),163; Ibn Shash, ‘Iqd al-Jawahir al-Thaminah, 1, p. 496; Shafili, A/-
Umm, vol. 4, p. 111; Al-‘Aziz Sharh al-Wajiz, vol. 13, p. 554; Al-Nawawi, Rawdat al-
Talibin, 10, p. 343; and idem, A/-Muhadhdhab, with Takmilat al-Majmu’, vol. 18, p.
221;Badr al-Din bin Jama‘ah (d. 733/1332-3), Tahrir al-Ahkam fi Tadbir Ahl al-
Islam, (ed.) Fu’ad ‘Abd al-Mun‘im (Doha: Matbu’at Ri’asat al-Mahakim al-
Shar’iyyah, 1407/1986), p. 231; Shirbini, Mughni al-Muhtaj, vol. 4, p. 260; Abu
Hamid al-Ghazali, A/-Wajiz (Beirut: Dar al-Ma‘rrifah, 1978), p. 203; Ibn Qudamah,
Al-Mughni, vol.10, p. 512; Abi Ishaq Burhan al-Din Ibrahim bin Muhammad bin
Muflih, A/-Mubdi’ (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1997), vol.3, p. 398; Al-
Bahuti, Kashshaf al-Qina’, vol.3, p. 103; Al-Shawkani, A/-Sayl/ al-Jarrar (Cairo:
Matba’at Mustafa al-Halabi, 1971), vol. 4, p. 564.

* Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 2, pp. 584-585.

*This hadith can be found in the Sunan of Ibn Majah in the trade section under the
heading “Bay* al-Khiyar,” (Beirut: Matba’at ‘Is” al-Halabi, 1972), vol. 2, p. 737; Al-
Bayhaqi, A/-Sunan al-Kubra’ (Beirut: Dar al-Ma’arifah, 1927), vol. 6, p. 17; Musnad
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parties, translated into action by obligation and acceptance, in the
concluding of a mu‘ahadah.”'

If consent is necessary with reference to trade and other related
contracts, then it is a fortiori much more necessary in international
treaties that are primarily connected with the Islamic state.’”
Furthermore, if consent is one of the basic conditions of concluding
contracts, including treaties, absence of consent because of shortcomings
(such as compulsion or blunder) does not preclude the motive to conclude
a treaty, but it does have a negative impact upon the contract, or
contractual aspect of the treaty. To Hanafi jurists, this degrades the
contract so that, if the contract is accepted, it will be immediately void in
the eyes of the law.”® The consent here is not one of the treaty’s optional
conditions; rather, it is a condition of its soundness as a whole. The
contract that deals with money is a compulsory contract, despite its
conclusion; it is degraded since it lacks consent. The condition for
soundness of these contracts is consent. If the compulsion is removed and
the party that had suffered compulsion turned around and consented, the
contract would become sound and genuine.”*

of Ahmad, vol. 5, p. 113; Tahawi, Mushkil al-Athar (Cairo: Matba’at al-Anwar, 1973),
vol. 7, p. 251; Ibn Hajar, Talkhis al-Habir, 3, p. 45-46.

*'Fakhr al-Din Uthman bin “Ali al-Zayla, Tabyin al-Haqa’iq (Cairo: n. p., 1895), 4, p.
2; Ibn Humam, Fath al-Qadir, with al-‘Inayah ‘ala’ Sharh al-Hidayah, vol. 5, p. 73-74;
Hashiyat al-Dasuqi ‘ala’al-Sharh al-Kabir, vol. 3, p. 2; Al-Nawawi, A/l-Majmu* Sharh
al-Muhadhdhab, vol. 9, p. 167; Al-Mardawi, Insaf; vol. 4, p. 265; Al-Jassas, Ahkam al-
Qur’an, vol. 2, pp. 172-173; Muhammad Yusuf Musa, Al-Amwal wa Nazariyyat al-
‘Agd, 254-257.

?Ahmad Abu al-Wafa, A/-Mu‘ahadat al-Dawliyyah fi al-Shari‘ah, 64; Mahmud
Shalttt, Al-Iskim ‘Aqgidah wa-Shari‘ah (Beirut: Dar al-Shurug, n. d.), p.457.

>’Some Hanafi jurists reject the option of annulment, since any such objections should
have been raised before consent was given. For further details see the following
sources: Al-Kasani, Bada’i‘ al-Sana’i‘vol. 9, pp. 4492-4501; Al-Sarakhsi, A/-Mabsuit,
24, pp. 40-44 and 85-87; Mukhtasar al-Tahawi, pp. 407-408.

> Al-Sarakhsi, Mabsut, vol. 24, pp. 38-39; Al-Kasani, Bada’i‘ al-Sana’i*, 9, pp. 4503-
4504; Ibn Humam, Fath al-Qadir, vol. 5, p. 74; Takmilat Fath al-Qadir, 7, pp. 293-294;
Al-Zaylali, Tabyin al-Haqga’ig, vol. 5, p. 192; Bukhari, Kashf al-Asrar, vol. 4, p. 357;
Amirbadshah, 7aysir al-Tahrir, vol. 2, p. 307; Taftazani, Al-Talwih wa al-Tawdih,
vol. 2, pp. 197-198; Muhammad Yusuf Musa, Al-Amwal wa Nazariyyat al- ‘Aqd, pp.
398-399; ‘Ali Muhyi al-Din, Mabda ’al-Rida fi al-Uqud, 2, pp. 1002-1005; Hashiyat
al-Dasuqi ‘ala’ al-Sharh al-Kabir, 3, pp. 2-3; Al-Kurshi ‘ala’ Khalil, with Hashiyat al-
‘Adawi, vol.5, p. 9; Al-Nawawi, Rawdat al-Talibin, vol. 8, pp. 56-58; Ibn Qudamah,
Al-Mughni, vol. 8, p. 260.
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c. Public interest

According to Muslim jurists, one of the conditions for concluding a
mu‘ahadah is that it perpetuates the interests of Muslims, and it is never
more necessary to do so than in cases where the Muslims are weak and
unable to confront the enemy. This also applies, when they fear a
legitimate threat to their security, or when the Imam wishes to pursue
peace with non-Muslims in order to bring them under the category of
dhimmss or acquire some other benefits or aids to the Muslim state.>

Shaybani observes:

An example of the condition of interest for the Muslims in concluding a

muwada ‘ah with the non-Muslims, is that if the Imam is engaged in making peace

with non-Muslims in return for the payment of tribute that would benefit the

Muslims, it is permissible as long as it serves the interests of the Muslims. The

Imam should not forget the duty of Muslims to spread and preach Islam while he
accepts the tribute of others.”®

The Qur’anic verse that encourages Muslims to make peace with
others, is as follows: “But if they incline to peace, you also incline to it,
and (put your) trust in God. Verily, He is the (All)-Hearer, the (All-)
Knower” (Q. 8: 61).

For Muslims to preserve the status of the Islamic state in cases
where they are the weaker party, it is important to consider their own
interests in pursuing a muwada‘ah’’ Similarly, if the non-Muslims ask to
conclude a muwada‘ah with the Muslims for a fixed period of time
without paying jizyah, the Imam should take this offer into consideration,

**Majid Khadduri, Kitab al-Siyar of Shaybani (Beirut: Dar al-Muttahidah lil-Nashr,
1975), 165; Sarakhsi, A/-Mabsut, vol. 10, p. 86; Al-Kasani, Bada’i’ al-Sana’i’, 9, p.
4324; Ton Humam, Fath al-Qadir, vol. 4, p. 293; Al-Zayla'i, Tabyin al-Haqga’ig, vol. 3,
pp- 245-246; Ibn Nujaym, A/-Bahr al-Ra’iq, vol. 5, p. 85; Abu Yusuf, Kharaj, pp. 224-
225; Al-Fatawa al-Hindiyyah, vol. 2, p. 196; ‘Abd al-Ghani bin Talib al-Ghunaymi,
Al-Lubab Sharh al-Kitab, vol. 4, p. 120; ‘Abd Allah Mahmud Musuli, A/-lkhtiyar Ii-
Ta‘lil al-Mukhtar (Beirut: Dar al-Ma ‘rifah, 1975),vol. 4, pp. 189-190.

%6 Al-Shaybani, A/-Siyar al-Kabir, vol. 2, p. 498.

*’Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1689 and vol. 1, pp. 190-191; and
idem, Mabsut, 10, p. 86; Al-Zayla‘i, Tabyin al-Haqa’ig, vol. 3, p. 246; Al-Jassas,
Ahkam al-Qur’an, vol. 3, p. 69; Al-Fatawa al-Hindiyyah, vol. 2, pp. 196-197;
Muhammad Amin bin TUmr bin ‘Abidin, Hashiyat Ibn ‘Abidin (Beirut: Dar Thya’ al-
Turath, 1998),vol. 4, p. 133; Zayn al-Din Ibrahim al-Hanafi bin Nujaym, A/-Bahr al-
Ra’ig (Beirut: Dar al-Ma’rifah, 1958), vol. 5, pp. 85-86.
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especially if the Muslims are in a position of weakness and it is in the
interests of Muslims to conclude the muwada‘ah and accept the offer.”®

If the above-mentioned interests are dropped from the treaty, which
then is no longer in the interest of Muslims, then it is not valid. In the case
where Muslims realize that the treaty is going to cause or lead to further
threats to them, the Imam should oppose this suspected threat since it will
render the treaty.”” If it appears to the Imam that the outcome of a
mu‘ahadah will be different from what was agreed upon, he can terminate
it by informing the other parties of his decision prior to its termination.*’

Based on the verses cited above, the consensus of jurists is that if
the situation or conditions are not in the interest of Muslims who are
about to conclude a treaty, then it is not permissible to conclude it.®’
Among the conditions of interest for a muwada‘ah is the spread of Islam,
its protection and the prevention of any foreign attack.®® The obligation of
Muslims to address this common interest of Islam has a spiritual
dimension, and must be addressed whenever there is a prospect of
concluding a muwada‘ah.®?

*’Khadduri, Kitab al-Siyar of Shaybani, 165.

YAbu Yusuf, Kharaj, 224; Ibn Humam, Fath al-Qadir, vol. 4, p. 294; Al-
Zayla‘i, Tabyin al-Haqa’ig, vol. 3, p. 246; Al-Fatawa al-Hindiyyah, vol. 2, p. 197,
Hashiyat Ibn ‘Abidin, vol. 4, p. 133; Al-Maydani, A/-Lubab Sharh al-Kitab, 4, p. 120.
6°A1-Jassés, Ahkam al-Qur’an, 3, p. 77; Al-Sarakhsi, Mabsut, 10, pp. 86-87; and idem,
Sharh al-Siyar al-Kabir, vol. 2, p. 499. According to Al-Zuhayli and Abu Zahrah, the
act of terminating the muwada‘ah in any given event is considered as a violation to
the emergence of the Islamic principle of loyalty and fulfillment of ‘aAd. See Wahbah
al-Zuhayli, Athar al-Harb fi al-Figh al-Islami (Beirut: Dar al-Fikr, 1401/1981), pp.
671-672; Muhammad Abu Zahrah, A/-‘Alaqat al-Dawliyyah fi al-Islam, p. 80. The
Hanafi jurists favor the termination of the ‘@agd due to the suspicion of outcome.
However, the termination of an ‘agd does not necessarily mean a violation of the
principle of loyalty and fulfillment that is associated with any given ‘agd. The Prophet
and his Companions did observed a mu‘ahadah until its conclusion unless it was
violated by the other side. For further information regarding this issue see Al-Jassas,
Ahkam al-Qur’an, vol. 3, p. 77, Mustafa Amal Wasfi, Musannafat al-Nuzum al-
Islamiyya, pp.371-372.

"Ton Humam, Fath al-Qadir, vol. 4, p. 293; Al-Zayla, Tabyin al-Haqa’ig, vol. 3, p.
246; Hashiyat al-Sharqawi ‘ala’ al-Tahrir i Figh al-Shafi‘Tyyah, vol. 2, p. 266; Ibn
Nujaym, Al-Ashbah wa al-Naza’ir, p. 109; Zarkashi, Al-Manthur fi al-Qawa‘id, 1, p.
125; Amir Badshah, 7aysir al-Tahrir, vol. 3, p. 144.

52 Ahmad Abii al-Abbas bin Idris al-Qarafi, A/-Furug, (Beirut: Dar al-Ma’rifah, 1980),
vol. 3, p. 260.

% Al-Jassas, Ahkam al-Qur’an, vol. 2, p. 294.
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d. The Status of Treaty/Mu‘ahadah in the Qur’an and Sunnah

In order for the mu‘ahadah to be valid, it must not contradict the
legal rulings of the scriptural texts, i.e., the Qur’an and the Sunnah. It
should fall within the realm of Islamic law, preventing wrongdoing and
encouraging good deeds.**However, it is permissible to pursue any
obligation that is not imposed or mentioned in the Qur’an that is directly
related to the outcome of a treaty or the purpose of the treaties, or does
not contradict the Qur’an and the teachings of the Prophet.65

One of the Prophet’s traditions that refers to this obligation to
conform to the Qur’anic text at the time of concluding a treaty, reads,
“Every condition that has no root in the Qur’an is void.”*® Thus, this
hadith is interpreted by Shaybani:

If any member of the ahl al-harb requests to make su/h with the Muslims under

the condition that if the Muslims conquer a part of their territory they should not

prevent the non-Muslims from selling alcohol or pork, the Imam should not

conclude a truce (su/h) that is based on these conditions because alcohol, pork

and riba (unlawful interest) are prohibited in the Islamic legal statutes, and it is a
violation of Islamic law and jurisdiction.®”

The Prophet’s conduct at Hudaybiyyah, moreover, gives a practical
dimension of what is permissible and what is not. For example, one of the
conditions that the sulh established was that, whenever a member of the
Makkan community escaped to Madinah, the Prophet (:£) was obliged to
return that person to Makka. The verse that was revealed regarding the
matter reads: “If you ascertain that they are true believers, send them not
back to the disbeliever” (Q. 60:10).

This verse imposes a restriction upon Muslims, whereby some of
the conditions required of the Muslims were to be fulfilled and honored,
while others were declared void and was not to be fulfilled. Therefore,

% Abu Ishaq Ibrahim ibn Musa al-Gharnati al-Shatibi (d. 790/1388), A/-Muwatagat £
Usul al-Shari‘ah, (ed.) ‘Abd Allah Daraz (Beirut: Dar al-Ma’rifah, n .d.),vol. 2, pp.
227, 244-247; Zarkashi, Al-Manthur fi al-Qawa‘id, vol. 3, p. 106; Al-Suyuti, A/-
Ashbah wa al-Naza’ir, p. 285.

% Al-Jassas, Ahkam al-Qur’an, vol. 2, p. 294.

This hadith distinguishes between Qur’anic rulings and other rulings, such as the
Ahkam al-Shari‘ah obtained from the Prophet’s sayings, as well as other Books that
were sent to other people. See the following: Ibn Qutaybah, 7a’wil Mukhtalaf al-
Hadlith (Beirut: Mu’assasat al-Risalah, 2004), 84; Ibn al-Athir, A/-Nihayah fi Gharib
al-Hadith, vol. 4, p. 147; Raghib, A/l-Mufradat fi Gharib al-Qur’an, 423; Sarakhsi,
Sharh al-Siyar al-Kabir, 5, p. 1788.

%7 Al-Shaybani, A/-Siyar al-Kabir, vol. 4, pp. 1547-1548.
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among the duties of the Imam is the task of looking into what is
permissible and what is prohibited and acting upon this knowledge.*®

Shaybani also indicates that it is not permissible to violate justice
and encourage oppression, just as it is prohibited to conclude a contract
with parties who practice oppression on their people because it is a
violation of Islamic rulings. It is also forbidden to conclude a contract that
justifies the acceptance of oppression because this is a type of validation
of oppression, and it is not lawful to fulfill that condition in the event of
concluding a truce.”” Shaybani illustrates this point further by giving an
example:

If the ruler of ah/ al-harb rules over a broad territory where people residing under
his realm are treated like slaves and he exercises oppressive means on them, and if
he has suggested to the Muslims to become dhimmi and to pay kharaj in return
for letting him maintain his oppressive treatment of his own people, it is not
acceptable according to the principle of dar al-Islam. The Muslims should not
conclude a truce with a party who imposes oppressive acts.”

According to Sarakhsi, the perpetuation of oppression is unlawful.
Since a dhimmi is bound to respect the Islamic legal transactions, any
violation of this can lead to the termination of the contract. Even if the
king became a Muslim under the condition of resuming his oppressive
practices against his own people, it is considered a violation of the
principles of the contract.”"

The same Islamic legal rulings apply to prisoners, as in cases where
a representative of a party approaches the Imam holding Muslim prisoners
and seeks to conclude a truce with the Muslims on the condition that the
Muslim prisoners not to be released. Under such circumstances the
Muslims should not accept this condition. The Imam should proclaim that
no truce is possible without the release of the Muslim prisoners, or he can
impose conditions whereby an exchange of prisoners occurs. Therefore,

% Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 4, pp. 1548, 1594-1595; Al-Jassas, Ahkam
al-Qur’an, 3, p. 437; Ibn Humam, Fath al-Qadir, vol. 4, p. 296; Al-Shafi‘i, Al-Umm,
vol. 4, p. 113; Baghawi, Sharh al-Sunna, vol. 11, pp. 161-162.
% Al-Shaybani, A/-Siyar al-Kabir, vol. 4, p. 1595; Al-Shafii, Al-Umm, vol. 4, p. 113.
This was the conduct of the Prophet (#), when he concluded the Hudaybiyah su/h
with the Makkans, for afterwards he did not return the women.
Z?Al-Sarakhsi, Mabsut, vol. 10, p. 85; Al-Shaybani, Kitab al-Siyar, p. 162.

Ibid.
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among the duties if the Imam is to look into what is permissible and what
is prohibited and to act upon his knowledge.”

The consensus of jurists regarding the legal aspects of the
mu‘ahadah maintains that any mu‘ahadah that includes conditions
contradictory to the Islamic legal rulings is automatically void. Muslims
should look into the scriptural texts (i.e. the Qur’an and Sunnah) prior to
the conclusion of any treaty, and that treaty should be free of any such
conditions that contravene Islamic pn‘nciples.73

E. Time limits

Among the conditions of the mu‘ahadah is its designated time.”* It
can be short or long, in order to allow for reflection upon the situation of
the mu‘ahadah and its obligations. This condition is founded on the
understanding that both parties are aware of the exact duration.”’The
mu‘ahadah can either be temporary, limited to a specific time period, or it
can be a permanent treaty that is not restricted to any time period. This
condition is explored at greater length in the following section.

a. The permanent Mu ‘ahadah

According to the consensus of jurists, the permanent treaty
(mu‘ahadah) is one that is concluded with non-Muslims, with the
exception of idol worshipers and the conciliation (musalahat) with the
People of the Book (A#4/ al-Kitab). Islamic legal rulings stipulate that a

"2 Al-Sarakhsi, Sharh al-Siyar al-Kabir, 5, pp. 1813-1814; Al-Shafi, al-Umm, 4, p.
114.

7 Al-Shafi<, al-Umm, vol. 4, pp. 110-111; Al-Nawawi, Rawdat al-Talibin, vol. 10, p.
334; Ibn Jama‘ah, Tahrir al-Ahkam i Tadbir Ahl al-Islam (Doha: Matba‘at Ri’asat al-
Mahakim al-Shar’iyyah, 1986), 233; Ibn Qudamah, A/-Mughni, vol. 10, pp. 510-511;
Tabari, lkhtilaf al-Fugaha’ (Beirut: Dar al-Kutub al-‘Ilmiyyah, n. d.), pp. 18-19;
Fatawa al-Shaykh ‘Alish, vol. 1, p. 391; Baydawi, a/-Ghayah al-Quswa’, (Dammam:
Dar al-Islah, 1982), vol. 2, p. 961.

"Damad, Majma“ al-Anhur Sharh Multaga’ al-Abhur, (Beirut: Dar Thya” al-Turath al-
‘Arabi, 1986), vol. 1, p. 637.

7 Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1782; an exception is the ‘agd al-
dhimma, which, as we saw earlier, is not limited to time period. It is a permanent ‘agd
as far as the Muslims are concerned, but it is subject to termination by the ah/ al-
dhimmah in the event that they decide to become Muslims.
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treaty cannot be forever,”® since it must be immediately void should the
Muslims become capable of fighting them.”’

Shaybani indicates that a muwada‘ah can be permanent and not
subject to annulment by Muslims on the occasion of a renewed capacity
to fight, even if they are able to redeem all the pledges or obtain the
consent of the other party.”

b. Temporary Mu‘ahadah That is Restricted to A Fixed Time Period

It is the nature of any mu‘ahadah that it should contain explicit
reference to its duration.” A typical, temporary mu‘ahadah is thus
effective for one to three years or less -- even for a few months.** The
classical jurists derived their opinion from the conduct of the Prophet
demonstrated in the treaty of Hudaybiyyah, where the two parties fixed
the specification of the time, i.e. the Prophet and the Makkan
representative. They consented to terminating fighting between the two
parties for a period of ten years."'

76Rélghib al-Isfahani, Mufradat al-Qur’an, p. 8; Jurjani, Ta‘rifat, p. 21, Jawhari, in
Sihah, vol. 2, p. 439.

""Tabari, Ikhtilaf al-Fugaha’, p. 14; Al- Shawkani, A/-Sayl al-Jarrar, vol. 4, p. 565; Tbn
al-Murtada, A/l-Bahr al-Zakhkhar al-Jami’ li-Madhahib ‘Ulama’ al-Amsar, vol. 6, p.
448; Fatawa al-Shaykh ‘Alish, vol. 11, p. 392; Wansharishi, a/-Mi ‘yar al-Mu ‘rib, vol.
2, p. 208; Some modern scholars, such as al-Zuhay[i in his Athar al-Harb f7 al-Figh al-
Islami, p. 675, indicate that the consensus of scholars is that no muhadanah is valid
without the designation of a time period. See Abu Zahrah, A/-’Alagat al-Dawliyya fi
al-Islam ( Cairo: Dar al-Qawmiyyah 1I-Tiba‘ah, 1964), pp., 78-79; ‘Ali Mansur, A/-
Shari‘ah al-Islamiyyah wa al-Qanun al-Dawli ( N. c.: Majlis al-A‘ala lil- Shu’un al-
Islamiyyah, 1974), pp. 375-379; Al-Zuhayli, Athar al-Harb (Beirut: Dar al-Fikr, 1981),
p. 359.

78 Al-Shaybani, A/-Siyar al-Kabir, 5, pp. 1758-1759.

" Al-Sarakhsi, Sharh al-Siyar al-Kabir, 2, p. 486; vol. 5, p. 1713; Al-Zarkashi, A/-
Manthur fi al-Qawa‘id (Kuwait: Wizarat al-Awqaf wa al-Shu’un al-Islamiyyah, 1981),
vol. 1, p. 240; Zarkashi indicates that any ‘agd specifying a time period is a
temporary ‘agd, such as contracts of rent or lease, sharecropping and armistice or
truce; Jalal al-Din ‘Abd al-Rahman ibn Abu Bakr al-Suyuti (d. 911/1505), A/l-Ashbah
wa al-Naza’ir fi Qawa‘id wa Furu‘® al-Shafi‘iyyah (Cairo: Matba‘at Mustafa’ al-
Halabi, 1378/1958), pp. 282-283.

%0 Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1713-1714, 1780.

8 1bid; vol. 5, p. 1780; Tbn Ishaq, Sirah (Rabat: Ma’had al-Dirasat wa al-Abhath lil-
Ta‘rib, 1976), vol. 2, pp. 316-317; Ibn Sa‘d, Tabagat (Beirut: Dar Sadir, 1958), vol. 2,
p-97; Ibn Hajar, Fath al-Bari, vol. 5, p. 343; Ibn Qayyim al-Jawziyyah, Zad al-Ma‘ad,
(Beirut: Dar al-Fikr, 1972), vol. 3, p. 140; Ibn Humam, Fath al-Qadir, vol. 4, p. 293;
Al-Shawkani, Nayl al-Awtar (Cairo: Matba‘at Mustafa al-Halabi, 1971), vol. 8, p. 56.
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However, the time period specified in the case of Hudaybiyyah is
not, according to Abu Hanifah, Abu Yusuf and Shaybani, a precedent that
must be followed in all treaties (mu‘ahadat); rather, it is left to the Imam
to determine the time period, based on the interests and needs of Muslims.
Furthermore, the specified time limit should stand to benefit Muslims in
the event it is exceeded, or is deemed subject to extension. If it does not
serve the interests of Muslims it is not permissible for the Imam to renew
the treaty or extend its duration.*

Since the Qur’an does not specify the time period, and even permits
and encourages Muslims to seek muwada‘ah and mu‘ahadah with others
without imposing a specific duration, * the Prophet’s decision to agree to
a ten year treaty in the case of Hudaybiyyah was made on the
understanding that the %//ah (cause or reason) determining the necessary
duration must be sought in each case whenever other treaties or
temporary truce are being negotiated.** For the truce terminating fighting
and putting an end to all hostilities can often serve the interests of the
Muslims.

Maliki jurists state that the period of effectiveness of a treaty is not
restricted, but is left to the Imam to determine according to the
community’s needs. However, it is suggested that it should not exceed
four months, unless there is an unexpected shortfall in the Muslim ability
to perform jihad. Here we see Muslim interests equated with the time
period, which is determined by what serves the greater public interest.*

This was also the opinion of Khattabi and Ibn Hajar of the Shafi‘i
school, as well as of al-Ayni of the Hanafi school and Shawkani, who all

“Ibid.

$See the Qur’an, 8: 61, "But if they incline to peace, you also incline to it."

¥ Usul al-Sarakhsi, vol. 2, pp. 158-162; Kashf al-Asrar, vol. 3, pp. 389-390; Taysir al-
Tahrir, vol. 4, pp. 5-6; Mizan al-Usul, p. 630; Sharh al-Kawkab al-Munir, vol. 4, pp.
52-53; Al-Mustasta’, 2, p. 345.

¥See for example, Salih ‘Abb al-Sami‘ Abi al-Azhari, Jawahir al-Iklil (Cairo: Dar
Ihya’ al-Kutub al-‘Arabiyyah, 1912), vol. 1, pp.269-270; Wansharisi, A/-M;i’yar al-
Mu’rib ((Beirut: Dar al-Gharb al-Islami, n. d.), vol. 6, p. 208; Muhammad bin Ahmad
bin Jazi, Al-Qawanin al-Fighiyya (Libya: Dar al-‘Arabiyyah lil-Kutub, 1982), 163;
‘Abd Allah bin Nujaym al-Khalal, ‘/gd al-Jawahir al-Thaminah, (Beirut: Dar al-Gharb
al-Islami, 1995), vol. 1, p. 497; Dardir, A/-Sharh al-Kabir (Cairo: Matba’at IIsa’ al-
Halibi, n. d.), vol. 2, p. 206; Yusuf bin ‘Abd allah bin ‘Abd al-Birr, A/-Kafi fi Figh
Ahl al-Madinah (Riyad: Maktabat al-Riyad al-Hadithah, 1978),vol.1, p. 404; Al-
Baghawi, Sharh al-Sunnah (Beirut: al-Maktab al-Islami, 1982), vol. 11, p. 161; Al-
Baydawi, A/-Ghayah al-Quswa’, (Dammam: Dar al-Islah, 1982), vol. 2, p. 961.
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insist that there is no restriction on the time limit, in the event that a
muhadanah is concluded. This will be based on the needs of Muslims and
will be left to the Imam to decide along with the learned jurists. However,
the time period, whether long or short, must be specified.*®

Shafi‘i scholars distinguish between two cases, the first being one
where the Imam retains full strength and where he can see that some
interests can be served through agreeing to a truce or cessation (hudnah).
He may in this case conclude that truce or Audnah for four months or less.
The time limit is derived from both the Qur'an®’ and the Prophetic
tradition.®® Here the Imam is not allowed to agree to a truce of more than
four months’ duration because, according to these scholars, any period
chosen requires the jizyah to be imposed at its termination, and Muslims
should not be under any obligation to do so. According to al-Mawardi, the
time may be extended to between more than four months and less than
one year, but there are two opinions on this, one of which insists that it is
not permissible.”’

The second case, according to the Shafi‘i school is where the Imam
or the Islamic state is weak or developing strength, only slowly. To
strengthen his authority, it is permissible for the Imam to conclude a truce
in order to fend off any outside attacks in the meantime. The truce
(hudnah) is to be limited to ten years, as we saw in the case of
Hudaybiyyah, and it should not exceed that time period. If the Imam
needs to extend the ten year period in line with Muslim interests, then he
may conclude or renew the previous truce for a time period that should

%Hamad bin Muhaammad al-Khattabi, Ma‘alim al-Sunan (Beirut: al-Maktabah al-
‘Almiyyah, 1981), 4, p. 80; Ibn Hajar, Fath al-Bari, 6, p. 282; Badr al-Din Abu
Muhammad Mahmud ibn Ahmad al-Halabi al-IAyni (d. 855/1451) ‘Umdat al-Qari
Sharh Sahih al-Bukhari (Beirut: Dar al-Fakr, n. d.), vol. 15, p. 105; Al-Baghawi,
Sharh al-Sunna, vol. 11, p. 161; Al-Shawkani, a/-Sayl al-Jarrar, vol. 4, p. 565.

¥’Ponder upon the Qur’an, 9: 1 and 2, “Freedom from (all) obligations (is declared),
from Allah and His Messenger to those of the Mushrikun (polytheists, pagans,
idolaters, disbelievers in the Oneness of Allah) with whom you made treaty.” “So
travel freely (O Mushrikun), for four months (as you will), throughout the land.”

%The Prophet () concluded armistice or truce with Safwan bin Umayyah for four
months. References to this may be found in Malik bin Anas, Muwatta’ (Beirut: Dar al-
Fikr, 1999), vol. 2, pp. 543-544; Al-Shafi‘i, Al-Umm, vol. 4, p. 112; Tbn ‘Abd al-Birr,
Tamhid (Morocco: Wizarit al-Awqaf, 1967),vol. 12, p. 19.

YMawardi, Al-Ahkam al-Sultaniyyah (Cairo: Matba’at Mustafa al-Babi al-Halabi,
1973), 151.
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not itself exceed ten years; otherwise, according to the Shafi‘i jurists, it
would be null and void.”

For Hanbali and Zaydi jurists, a truce (hudnah) is not permissible
unless the time period is determined by the Imam in consideration of the
interests of the Muslim community. The maximum permissible term for a
truce (Audnah) is theoretically ten years, the maximum length of a lease
contract, it being understood that they are two parallel reflect the
interests of the two parties. The welfare of the Muslim state may indeed
be answered through truce (su/h) more than by war. As long as the
community’s interest is served better by peace, it is permissible to
conclude a mu‘dhadah for a ten year period and extend it as necessary.”’

b. The Mu‘ahadah That is Not Limited by Time

According to Shaybani, this particular mu‘ahadah is permissible in
certain circumstances, though it is neither permanent nor temporary. It is
a type of treaty (mu‘ahadah) in which the condition of time is not a
factor, and in this sense it is better termed a muwada‘ah (temporary
truce). For example, in a situation where non-Muslims are willing to
surrender to one of the Muslim territories, and the Muslims fear their
continued threat, they can make an offer of truce with the enemy offering
them, for example, ten thousand dinars, in order to persuade them to
withdraw from their territory and return to their own.”” Sarakhsi describes
this temporary truce (muwada‘ah) as conditional on withdrawal. Here
withdrawal means an enemy leaves a territory formerly under their control
and returns to their original territory, which in the case of the non-
Muslims is dar al-harb and in the case of the Muslims is dar al-Islam.”

PSee for example: Al-Shafii, A/-Umm, vol. 4, p. 110; and Al-Jassas, Ahkam al-
Qur’an, vol. 2, p. 62-64; Tabari, Ikhtilaf al-Fugaha’, 15-17; Al-Nawawi, Rawdat al-
Talibin, 10, p. 335; and idem, a/-Muhadhdhab, with Takmilat al-Majmu’ (Beirut: Dar
al-Fikr, 1975), vol. 18, pp. 221-222; Al-Ghazali, A/-Wajiz (Beirut: Dar al-Ma’rifah,
1978), vol.2, p. 240; Ibn Jama‘ah, Tahrir al-Ahkam, p. 232; Mawardi, Al-Ahkam al-
Sultaniyya, p. 151; Al-Baghawi, Sharh al-Sunnah, vol. 11, p. 161; Ibn Hajar, Fath al-
Bari, vol. 5, p. 343; Al-Shawkani, Nayl al-Awtar, vol. 8, p. 56.

*'Ton Qudamah, A/-Mughni, 10, p. 509-510; Ibn Taymiyyah, A/-Muharrar, 2, p. 182;
Al-Mardawi, A/-Insaf, vol. 4, p. 212; Tbn Muflih, A-Mubdi’, vol. 3, p. 398; Al-Bahuti,
Kashshaf al-Qina“, vol. 3, p. 104; Ibn al-Murtada’, A/-Bahr al-Zakhkhar, vol. 6, p. 448.
%2 Al-Shaybani, A/-Siyar al-Kabir, vol. 5, pp. 1711-1712.

% Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1712.
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This is what Hanafi, some Maliki, and some Hanbali jurists declare to be
their opinion.”*

However, various Shafi‘i and other Hanbali, Maliki and Zaydi
jurists advance the opinion that a temporary truce (muwada‘ah) is not
permissible without being conditioned by a definite period of time. In the
case where a muwada‘ah is concluded without a definite time limit, it
may be considered null and void.” Should the temporary truce
(muwada‘ah) have been concluded on behalf of some trustworthy
Muslims or a group of scholars, it is permissible for him or them to
terminate it on the grounds that, by concluding the muwada ‘ah according
to the wishes of a non-Muslim party, it would give the latter authority
over Muslims.”® Such an outcome is regarded as anathema, which is
reflected in the Prophetic tradition: “Islam is superior but nothing rises
over it.”’

Some jurists acknowledge the validity of the ‘agd al-muwada ‘ah and
hudnah without a definite time period, among them are Ibn Taymiyyah
and Ibn Qayyim al-Jawziyyah. These two scholars state that whatever is
consistent with the Qur’anic text, such as the obligation to fulfill and
honor the contract, or conforms to the practice of the Prophet, is
allowable. The Muslims should under no circumstances fight against
those with whom they have concluded a temporary truce (inuwada ‘ah) or
cessation truce (Audnah) unless the non-Muslims are the ones who first
violate that contract. As long as the contract that was concluded between
the two parties is respected, and regardless of whether the condition of a
time limit is indicated or not, it is a permissible and valid contract.”®

" Al-Kasani, Bada’i* al-Sana’i‘vol. 9, p. 4327; Ibn al-* Arabi, Ahkam al-Qur’an, vol. 4,
p- 1789; Ibn Hubayra, /£5ah, vol. 2, p. 296; Mukhtasar al-Muzani in the margin of A/-
Umm, vol. vol. 3, pp. 399-400.

®Al-Shafii, Al-Umm, vol. 4, pp. 110-111; Al-Nawawi, A/-Muhadhdhab, with
Takmilat al-Majmu®, 18, p. 222; and idem, Rawdat al-Talibin, vol. 10, pp. 335-336;
Al-Ghazali, A-Wajiz, 2, p. 204; Ibn Qudamah, A/-Mughni, vol. 10, p. 509; Ibn
Muflih, A/-Mubdi‘yvol. 3, p. 399; Al-Mardawi, A/-Insaf; vol. 4, pp. 212-213; Bahut],
Kashshaf al-Qina’, vol. 3, p. 104; Ibn Hubayra, A/-Ifsah, vol. 2, p. 296; Ibn Murtada’,
Al-Bahr al-Zakhkhar, vol. 6, p. 449.

% Al-Nawawi, A/-Muhadhdhab, with Takmilat al-Majmir*, vol. 18, p. 222; Al-Shafi<,
Al-Umm, 4, pp. 110-111; Sunan al-Bayhagqi, vol. 9, p. 224.

“"Abu ‘Ubayd, Amwal, 149; Tahawi, Ma‘ani al-Athar, vol. 3, p. 257; Ibn Hajr al-
[Asqalani, Fath al-Bari, 3, p. 220; Muhammad Nasr al-Din al-Albani, /rwa’ al-Ghalil
(Beirut: al-Maktab al-Islami, 1985), vol. 5, pp. 106-109.

% Majmu* Fatawa Ibn Taymiyyah, vol. 29, p. 140; Ibn Qayyim al-Jawziyyah, Ahkam
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Some modern scholars favor the opinion of concluding a mu ‘ahadah
without indication of the time period. Some go so far even as to approve
the concept of such a treaty, which in a sense is an extension of the
concept of ‘agd al-dhimmah, in order to establish goodwill and friendly
relationships and a peaceful environment to spread the teachings of Islam.
According to them, a permanent or ever-lasting truce with non-Muslims
has its origin in the basic principle of Islam, i.e. that the external affairs of
Muslims consist in peace, not war. They realize that the rulings or
opinions of classical scholars were based on their own personal 7jtihad (or
discretion) and that it is permissible for the rulers to override them.”

This opinion, voiced mainly by modern scholars, is not however
accepted by Ghunaymi. He insists that to follow the example of others

instead of that of the Prophet (%), who concluded the truce (su/h) of al-
Hudaybiyyah makes no sense, because the Prophet concluded that truce
under political circumstances to accomplish specific needs.'” Ja‘far Abd
al-Salam states that the emphasis on concluding a contract such as a
muwada‘ah or a hudnah should be conditional on a fixed time period,
since the permanent treaty or everlasting contract with non-Muslims
contradicts the reality of a world that has never seen a mu‘ahadah that
lasted for a long period of time.'"’

Ahl al-Dhimmah, vol. 2, pp. 476-490; and idem, Zad al-Ma‘ad, vol. 3, p. 146; Ba‘li, al-
lkhtiyarat al-Fighiyyah, 542; Mukhtasar al-Muzani, within the margin of a/-Umm,
vol. 3, pp. 399-400.

%See for example, Abu Zahrah, A/-‘Alagat al-Dawliyya fi al-Islam, p. 78, and his
preface to Al-Sarakhsi, Sharh al-Sivar al-Kabir, p. 96; ‘Ali Mansur, A/-Shari‘ah al-
Islamiyyah wa al-Qanun al-Duwali al-‘Amm (n. c.: Al-Majlis al-A‘la” li al-Shu’un al-
Islamiyyah, 1395/1974), pp. 77-378; Subhi Mahmasani, A/-Qanun wa al-’Alaqat al-
Dawliyyah fi al-Iskim (Beirut: Dar al-‘Ilm li al Malayin, n. d.), pp. 144-145; Al-
Zuhayli, Athar al-Harb fi al-Figh al-Islami, pp. 678-680, and his Al- ‘A/agat al-
Dawliyyah fi al-Islam, p. 139; Muhammad Kamal Imam, A/-Harb wa Al-Salam 17 al-
Figh al-Duwali al-Isiami (Cairo: Dar al-Tiba‘ah al-Muhammadiyyah, 1399/1978), p.
136.

'"Ghunaymi Muhammad Tal’at, Ahkam al-Mu‘ahadat i al-Shari‘ah al-Islamiyyah
(Alexandria: Munsha’at al-Ma’arif, 1977), p. 97, Ghunaymi Muhammad Tal’at,
Qanun al-Salam fi al-Islam,(Alexandria: Munsha’at al-Ma’arif, 1988), p. 511. He
labels these scholars as imitators and criticizes the Islamic legal tradition for the same
fault, stressing the need to follow logically the footsteps of the Prophet, indicated by
the Qur’anic verse “You have the Prophet (1), as the right example.”

Wl ATf Ja’far ‘Abd al-Salam,Qawa‘id al-‘Alagat al-Dawliyyah fi al-Qanin al-Dawli
wa al-Shari ‘h al-Islamiyyah (Cairo: Maktabat al-Salam al-‘Aalamiyyah, 1981), p. 393;
and Shart Baga’ al-Shay’ ‘ala’ Halih, 403; it is worth mentioning that a recent Maliki
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d. The Mu‘ahadah Should Be Free of Unsound Conditions

According to the majority of jurists from the Maliki and Shafi‘i
schools, one of the conditions of the treaty or conclusion of truce is that it
should be free of unsound conditions. What they mean by unsound
conditions is that it is not permissible to agree with the return of Muslims
who escaped from dar al-harb to dar al-Islam, whether they be male or
female.'"” This is a legally established verdict and cannot be made subject
to a condition, just as it is not permitted to conclude a mu‘ahadah with
the condition of ransoming Muslim prisoners, leaving empty territory to
the non-Muslims, arbitration between Muslims and non-Muslims on the
basis of non-Muslims’ rulings, permitting non-Muslims to reside in the
Arab peninsula, drink alcohol within dar a/-Islam publicly, or to build a
place of worship within the Arab peninsula.'”

jurist, Muhammad ‘Alish, in his Fath al-‘Ali al-Malik i al-Fatwa ‘ala Madhhab al-
Imam Malik, vol. 1, p. 190, states a similar opinion. Other modern scholars, such as
Muhammad ‘Ali Hasan in his book al-‘Alagat al-Dawliyyah fi al-Qur’an wa al-
Sunnah, p. 360, indicate that the early jurists were in no disagreement (ikAtilatj over
the fact that a mu‘ahadah that is not conditioned by time period is impermissible. He
insists furthermore that there is no text in either the Qur’an or the Sunnah that
approves the mu‘ahadah without fixed duration, but that one can find evidence
indicating that such a treaty would be invalid.

'"“The majority of scholars are in agreement on not returning female Muslims and
disagree over whether to return Muslim males. Hanbali and Maliki jurists allow the
latter under severe circumstances, while Abu Hanifah and some Maliki jurists do not
permit it because it is a null condition; thus, should the Muslims not fulfill this
condition, the mu‘ahadah would resume and remain accurate and valid. Some Shafi‘i
jurists permit it only should the male Muslim have some family to protect him within
dar al-harb. See Sharh al-Siyar al-Kabir, vol. 4, pp. 1594-1595; Al-Jassas, Mukhtasar
Ikhtilaf al-Fugaha’, vol. 3, p. 45; idem, Ahkam al-Qur’an, vol. 3, p. 437; al-Fatawa al-
Hindiyyah, vol. 2, p. 197; Al-Bayan wa al-Tahsil, vol. 3, pp. 46-48; ‘Abd Allah bin
Nujaym al-Khalal, ‘/qd al-Jawahir al-Thaminah vol. 1, p. 397-398; Hashiyat al-Dasuqi,
vol. 2, p. 206; Hashiyat al-Sawi ‘ala’ al-Sharh al-Saghir, 2, p. 64; Al-Nawawi, al-
Muhadhdhab , with the Majmu‘, vol. 18, p. 225; Al-Mawardi, al-Ahkam al-
Sultaniyyah, p. 52; Ibn Hajar al-Haythami, A/-Fatawa al-Kubra® al-Fighiyyah, vol. 4,
p. 249; Ibn Qudamah, A/-Mughni, 5, p. 517; Al-Mardawi, Al-Insaf, vol. 4, p. 214; Ibn
Qayyim al-Jawziyyah, Zad al-Ma‘ad, vol. 3, pp. 140-141; Al-Shawkani, A/-Sayl al-
Jarrar, vol. 4, pp. 566-567; Al-Shafi‘i, Ahkam al-Qur’an, vol. 2, pp. 66, 68; Ibn Arabi,
Ahkam al-Qur’an, vol. 4, p. 1789; Ibn Hajar, Fath al-Bari, 5, p. 345.

'3 Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 4, pp. 1536, 1594; Al-Dasuqgi ‘ala’ al-
Sharh al-Kabir, vol. 2, p. 206; Muhammad bin Ahmad al-Jazi, A/-Qawanin al-
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According to Shaybani, should the other party make a condition to
return to it a Muslim who had escaped to dar al-Islam, the condition is
automatically void, and there is no need or obligation to fulfill that
particular condition.'™ In case the representative of the other party brings
up the ransom of prisoners and imposes a condition upon the Muslims to
which they cannot agree, they should not accept this condition. Shaybani
says that this is because the ahAl al-harb torture their Muslim prisoners,
and there is no point in returning them to that dar once their release has
been secured. Since they cannot accept this condition, or still less honor
it, it is prohibited to give promise of fulfillment. In the event that the
negotiations fail, this is not a violation of any contract. It is more
important to keep Muslim prisoners safe in dar al-Islam, even if this might
cause or lead to further dispute.'®

The majority of scholars are in agreement with the termination of a
treaty in the event that one of the conditions is defective or is no longer
applicable.'” If the treaty was concluded on the condition of paying
money to enemies, this is not permissible except in cases of dire necessity,
for example, fear of threat or attack which might lead to the killing of
Muslims; therefore, paying money in that specific instance in order to
survive is permissible.mThis opinion constitutes a consensus among most
scholars. They countenance the conclusion of a truce that calls for paying

Fighiyyah, 163; Al-Shafii, A/-Umm, vol. 4, pp. 110-111; Al-Nawawi, Rawdat al-
Talibin, vol. 10, pp. 334-335; Ibn Jama‘ah, Tahrir al-Ahkam, p. 233; Al-Mardawi, A/-
Insaf; vol. 4, pp. 213-214; Ibn Taymiyyah, A/-Muharrar fi al-Figh, vol. 2, p. 182; Ibn
Muflih, A-Mubdi’, vol. 3, p. 400; Ibn Murtada, A/-Bahr al-Zakhkhar al-Jami’ Ii-
‘Ulama al-Amsar, 6, p. 448; Tabari, Ikhtilaf al-Fugha’, pp. 18-19; Ibn Hajar, Fath al-
Bari, 6, p. 276; Qalqashandi, Subh al-A‘sha’, vol. 14, pp. 7-8.

% Al-Fatawa al-Hindiyyah, vol. 2, p. 197; Abu Yusuf, Kharaj, 224; Khawarizmi,
Mufid al-“Ulim wa Mubid al-Humum, p. 344.

' Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1788, 1813-1814, vol. 4, pp. 1594-
1595; and idem, al-Mabsut, 10, p. 88; Al-Fatawa al-Hindiyyah, vol. 2, p. 197; Ibn
Nujaym, al-Bahr al-Ra’ig, vol. 5, p. 86.

"Khall, Iqd al-Jawahir al-Thaminah, vol. 1, p. 497; Al-Sharh al-Kabir, with Hashiyat
al-Dasugi, vol. 2, p. 206; Al-Ghazali, Al-Wajiz, vol. 2, p. 203; Al-Nawawi, Rawdat al-
Talibin, vol. 10, pp. 334-335; Ibn Qudamah, A/-Mughni, vol. 10, pp. 517-519; and
idem, A/-Sharh al-Kabir, vol. 10, pp. 568-569; Ibn Muflih, A/-Mubdi°, vol.3, pp. 400-
401.

"7 Al-Fatawa al-Hindiyyah, 2, p. 196; Ton Humam, Fath al-Qadir, 4, p. 296; Hashiyat
Ibn ‘Abidin, vol. 4, p. 133; Al-Zayla, Tabyin al-Haqa’ig, 3, p. 246; Damad Afandi,
Majm* al-Anhur, 1, p. 637; Mawsili, al-lkhtiyar li-Ta‘lil al-Mukhtar, vol. 4, p. 191;
Tabari, /khtilaf al-Fuqgaha’, 19.
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money to ensure their safety and survival only under the most severe
circumstances.'”® Hasan Ibn Ziyad, a Hanafi jurist, does not agree with
the policy of agreeing to a temporary truce with non-Muslims that
stipulates giving the latter money every year, because this amounts to a
form of jizyah. Therefore, they should neither accept this condition nor
conclude a temporary truce (muwada‘ah) in these circumstances.'®’

On the other hand, should the non-Muslims suggest a condition
stipulating that money be paid to Muslims, it is permissible to conclude
the treaty. The amount of money that is to be paid by the non-Muslims
under the treaty is subject to the same rules as kharazj and jizyah''
According to the majority of scholars, it is permissible to conclude a
treaty with non-Muslims by accepting an amount of money every year
from them.'"!

Conclusion

This article began by examining the theoretical bases for treaties
in Islamic law. Although many classical jurists consider the normal
relationship between Muslim and non-Muslim communities to be one of
natural hostility, others insist that it is not inconsistent with Islam’s
ultimate objective that a peace treaty be concluded with the enemy,

'8 AJ-Karshi ‘ala’ Khalil, vol. 2, p. 449; Tbn Rushd, Bidayat al-Mujtahid, 1, p. 388; and
idem, al-Bayan wa al-Tahsil, vol. 3, p. 80; Wansharisi, al-Mi‘yar al-Mu‘rib, 2, pp.
210-211; Ibn Shash, ‘Igd al-Jawahir al-Thaminah, vol. 1, p. 497; Al-Shafii, al-Umm,
vol. 4, pp. 110-111; A/-‘Aziz Sharh al-Wajiz, vol. 13, pp. 555-556; Al-Nawawi,
Rawdat al-Talibin, vol. 10, p. 335; and idem, al-Muhadhdhab with Takmilat al-
Majmu’, 18, p. 223; Al-Suyuti, Al~-Ashbah wa al-Naza’ir, p. 491; Ibn Jama‘ah, Tahrir
al-Ahkam fi Tadbir Ahl al-Islam, p. 233; Ibn Qudamah, A/-Mughni, 10, p. 511; Tbn
Taymiyyah, A/-Muharrar i al-Figh, 2, p. 182; Al-Mardawi, A/-Insaf, vol. 4, p. 211,
Al-Bahuti, Kashshaf al-Qina“, vol. 3, p. 104; Ibn Murtada, A/-Bahr al-Zakhkhar al-
Jami’ Ii Madhahib ‘Ulama’ al-Amsar, vol.6, p. 447; Tabari, lkhtilaf al-Fugaha’, pp.
171-172; Tbn ‘Arabi, Ahkam al-Qur’an, 2, p. 876; Ibn Hazm, Maratib al-ljma"“, p. 122,
Ibn Hajar, Fath al-Bari, 6, p. 276.

"Tabari, Ikhtilaf al-Fugaha’, pp. 19-20; ‘Abd al-Sattar Hamid, A/-Hasan Ibn Ziyad
wa Fighih, pp. 624-626; the Maliki jurist al-Maziri adopts a similar opinion, Bada’i*
al-Suluk, 2, p. 577.

10 Al-Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1690-1691; and idem, Mabsut, vol.
10, p. 87; Ibn Humam, Fath al-Qadir, vol. 4, p. 295.

"bn Hazm, Maratib al-lima‘ p. 122; Tabari, Ikhtilaf al-Fugaha’, pp. 20-21; Al-
Mawardi, Al-Ahkam al-Sultaniyyah, 51, Nihayat al-Muhtaj, 8, p. 108; Ibn Shash, ‘Igd
al-Jawahir al-Thaminah, vol. 1, p. 497; Al-Nawawi, al-Muhadhdhab with Takmilat al-
Majmu’, vol. 18, pp. 222-223; As’ad bin Muhammad bin Hasan al-Naysaburi
Karabisi, Furug (Kuwait: Wizarat al-Shu’un al-Islamiyyah,1981),vol. 1, p. 334.
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whether for purposes of expediency or because Muslims have suffered a
setback. According to Islamic teachings, making treaties with non-
Muslims is permitted by Divine legislation. ''* Explicit Qur’anic verses
enjoin Muslims to seek accords with non-Muslims in order to eliminate
conflicts. They oblige Muslims to respect the letter and the spirit of
treaties once concluded, even when it may seem expedient not to do so.
The Qur’an thus views the written agreement as a religious duty and
not just as an act of political necessity (Q. 16:7,91; 17:34; 9:4; 8:72).113
Traditionally, the Muslims’ duty to implement treaties, external
or internal, was derived from the Qur’anic verses as well as Prophetic
words and deeds. Islamic legal theory in this area also drew on
precedents. For this reason, a principle focus of our study is the written
treaties concluded by the Prophet and the four Rightly Guided caliphs
(Rashidun). These agreements became models for other treaties in later
Islamic practice. Classical Muslim jurists collected these treaties, which
can be found embedded both in general works on the points of law
(figh'jurisprudence) and in particular works devoted to the conduct of
the Islamic state (siyar). Certain jurists, however, showed a particular
interest in the study of diplomacy and international law, and wrote on it
under a variety of subject headings. Their comments on these treaties,
particularly the treaty of Hudaibiyyah (concluded in 6AH/628 AD) and
the agreements reached by the four Rightly Guided Caliphs in their
dealings with sovereign non-Muslim communities, contributed
generally to the development of Islamic international law (siyar).

">Khadduri, War and Peace in the Law of Islam (Baltimore: Johns Hopkins University
Press, 1955), p. 202; Abu Yusuf, Kitab al-Kharaj (Al-Madinah: Al-Matab’ah al-
Salafiyyah, 1972), p. 207; Al-Tabari, Kitab al-Jihad, (ed.) J. Schacht (Leiden: E. J. Brill,
1933), pp. 14-15; Hanse Kruse, “Al-Shaybani on International Instruments,” in Journal of
the Pakistan Historical Society (1953), vol. 1, pp. 90-100.

"“Ponder upon the Quran, 16: 91-92, “Fulfill the Covenant of Allah when you have
made a covenant, and do not break oaths after making them... be not like her who
unravels her yarn, disintegrating it into pieces after she has spun it strongly”.



