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ISLAMIC CRIMINAL LAW IN THE
MALAYS AN FEDERAL STRUCTURE:
A CONSTITUTIONAL PERSPECTIVE
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ABSTRACT

Sates in a federal type of government are allowed a
certain amount of autonomy. Under the Malaysian
federal structure Islamic criminal law has been put
under state jurisdiction. Despite this clear position
various questions pertaining to the state jurisdiction
on Islamic criminal have recently been raised. This
article seeks to discuss those issues in the light of
the relevant constitutional provisions and judicial
decisions.

INTRODUCTION

Federal Constitution of Malaysiaproclaims separation of powers
between federal and state governments viaits provisionsin Art. 74 and
the 9" Schedule. By virtue of thisseparation of powers, mattersconcerning
Islamic law are placed under the state jurisdiction. Despite this, the
separation of powers between the two levels of government and the
states autonomous power regarding Islamic criminal law are unclear.

* Assistant Professor, Ahmad | brahim Kulliyyah of Laws, International
Islamic University Malaysia.
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This essay seeks to discuss various constitutional issues on the position
of Idamic criminal law inMalaysia, whichincludesthelimited jurisdiction
of Syariah courts. It is also on the basis that the Federal Constitution,
under the Malaysian federal structure, has given al the states ameasure
of ‘independent’ or ‘autonomous power to deal with Islamic law in
general, or Issamic criminal law in particul ar, yet, punishment by Syariah
courtsislimited by afederal |aw. Before embarking on the discussionin
further detail, it is relevant to have a brief overview on the Malaysian
federal structure and the historical position of Islamic criminal law inthe
country. This is important in providing a general background to the
Malaysian federal system and the position of Islamic criminal law under
the Malaysian constitutional framework.

MALAYSIAN FEDERALISM — A BRIEFOVERVIEW

Federal government is a system of government made up from a
number of regional areas or states where the central government, or
federal government, has powers over national or important issues such
asforeign policy and defence, whiletheindividual statesretain adegree
of regional and local autonomy, and have power over less important
issues.! Federalismisalso “the establishment of asingle political system,
within which, regional governments are assigned authority such that
neither level of government is legally or politically subordinate to the
other.”2 Thus, it is common for every federa type of government to
have clear division of powers between the central and theregional states
be enshrined inits Constitution. Thiswould also ensure the retention of
some autonomous powers by the state; though they have to surrender
some of the powers to the federal government.

! SeeK.C Wheare, Federal Government, New York: A Galaxy Book New
York Oxford University Press, 1964 and Elazar, D.J., “Federalism,” in
International Encyclopediaof the Socia Sciences, New York: MacMillan
& FreePress, 1968. For adiscussion on federalismin Malaysia, seefor
instance, Abdul Aziz Bari, Malaysian Constitution: A Critical
Introduction, KualaLumpur: The Other Press, 2003, at 125-142.

2 Watts, R.L., New Federations. Experiments in the Commonwealth,
Oxford: Clarendon Press, 1966) at 13.
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Article 13 of the Federal Constitution establishesthat Malaysia
is a federal type of government. Federal system of government is not
new to the Malaysian practice. It hasthe origininthe Malaysian history.
The earliest is probably the Negeri Sembilan’s arrangement of nine
different districts.* During the British administration, Federated Malay
States was created in 1895, followed by the creation of Malayan Union
in 1946 and later the Federation of Malaya 1948 was formed.> The
Federation of Malaya 1948 had had a strong federal government.® On
this foundation the Federation of Malaya 1957 was formulated. The
Constitutional Commission stated in its report that it was to create a
federal form of constitution with a*“strong central government with the
State and Settlements enjoying ameasure of autonomy ...."7 Generally,
this term of reference is an application of the accepted principle of
federalism that the states retain a “large measure of their original

8 Article 1 of the Federal Constitution reads:

(1) The Federation shall be known, in Malay and in English, by the
name Malaysia

(2) The States of the Federation shall be Johore, Kedah, Kelantan,
Malacca, Negeri Sembilan, Pahang, Penang, Perak, Perlis, Sabah,
Sarawak, Selangor and Terengganu

(3) Subjectto Clause(4), theterritoriesof each of the States mentioned
in Clause (2) are the territories comprised therein immediately
before Malaysia Day

(4) The territory of the State of Selangor shall exclude the Federal
Territory of Kuala Lumpur established under the Constitution
(Amendment) (No. 2) Act 1973 [Act A206] and the Federal
Territory of Putrajaya established under the Constitution
(Amendment) Act 2001 [Act A1095] and the territory of the State
of Sabah shall excludethe Federal Territory of Labuan established
under the Constitution (Amendment) (No. 2) Act 1984 [Act A585],
and all such Federd Territoriesshall beterritoriesof the Federation.

4 Abdul Aziz Bari, Malaysian Constitution: A Critical Introduction,
KualaLumpur: The Other Press, 2003, at 127.

5 Id., 127-128.

6 [bid.

7 Federation of Malaya Constitutional Commission, 1956-1957 Report,

para 3. The Report is found in Kevin YL Tan & Thio Li-ann,
Constitutional Law in Malaysia and Singapore, Singapore:
Butterworths, at 937-985.
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independence.”® Thus, in order to maintain a‘ measure of autonomy’ or
a‘'measure of stateindependence’ under the Malaysian federal structure,
the Federal Constitution has clearly provided for separation of powers
between the federal and the state governments. This is particularly
mentioned in art. 74 and the 9" Schedule to the Federal Constitution.
However, there was no bargaining between the federal and the states
concerning the distribution of powers at the time when the constitution
was drafted.® Therefore, the division of powersis not free from federal
bias.*® For instance, the Constitution empowersthe Parliament to legidate
for States in certain cases enumerated under the State List.* The fact
that the state governments are not given any say in constitutional
amendment may also be said asaform of federal bias.*? Furthermore, in
the event of any inconsistencies between the state law and federal law,
thelatter shal prevail . Similar state of affairs may be seeninthe position
of Islamic crimal law under the Malaysian federal structure.

ISLAMIC CRIMINAL LAW AND THE ADMINISTRATION
OF JUSTICE IN MALAYSIA — A BRIEF HISTORICAL
BACKGROUND

This section seeksto trace the origins of thelegal provisionsfor
Islam, Islamic law and their administration. Historically, Isslam cameto
Malaya as early as the tenth century.’* Despite that, Islamic law was

8 K.C Wheare, Federal Government, New York: A Galaxy Book New
York Oxford University Press, 1964, at 1.

o Abdul Aziz Bari, Malaysian Constitution: A Critical Introduction,
KuaaLumpur: The Other Press, 2003, at 128.

10 Id. at 130-135.

1 Federal Constitution, art. 74.

12 See The Government of the State of Kelantan v The Government of the
Federation of Malaya and Tunku Abdul Rahman Putra al-Haj [ 1963]
1MLJ355.

13 Seeart. 75 or the Federal Constitution and the decision in City Council
of Georgetown v The Government of the State of Penang & Anor
[1967] 1MLJ169.

14 Thisis inferred from the fact that Muslims were found in Klang as

early asthetenth century. See, Ingtitut Tadbiran Awam NegaraMalaysia
(INTAN), Malaysia Kita, KualaLumpur: INTAN, 1991, at 66.
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introduced in Malacca during the fifteenth century.® The Batu Bersurat
Terengganu, which contained anumber of |slamic punishments, including
the punishment for adultery and fal se accusation was said to come came
earlier than that, i.e. in 1303.% Laws of Malacca, which introduced all
types of Islamic criminal offences and punishment,” is an indisputable
proof that Islamic criminal law wasthe applicablelaw during the Ma acca
Sultanates. Furthermore, itissaid that ISlamic criminal law wasrigorously
applied in Kelantan during the reign of Sultan Muhammad 11.28 The
application of thelaw flourished during the reign of Sultan Mansur,® but
declined during the reign of Sultan Muhammad IV, especially after the
Anglo-Siamese treaty of 1902.2°

Although there are differences of opinion among the historians
on the actual period of the introduction of Islamic law in Malaya, it is
safeto say that Ilamic criminal law is not something new tothe Malaysian
legal system. Though described as ‘personal law, ?* one can observe
variouslegidation onldamiccriminal law during the British administration
inthe Federated Md ay States. For instance, in 1885, the Britishintroduced
alaw named as Muhammadan to Pray in Mosques on Friday in Perak.
The Enactment prescribed punishment against Muslims who did not

15 For a further discussion on the issue, see, Syed Naquib al-Attas,
Preliminary statement on a general theory of the |slamization of Malay-
Indonesia Archipelago, Kuala Lumpur: Dewan Bahasa dan Pustaka,

1969.

16 See Mahmood Zuhdi Abd. Mgjid, Pengantar Undang-undang Islam
di Malaysia, KualaL umpur: Penerbit Universiti Malaya, 1997.

e For detail description of offencesunder thislaw, seefor instanceAhmad

Ibrahim, & Ahilemah Joned, The Malaysian Legal System, 2™ edition,
KualaLumpur: Dewan Bahasadan Pustaka, 1995, at 1-8, 28-35, 43-47;
Mahmood Zuhdi Ab. Majid, Bidangkuasa Jenayah Mahkamah
Syariah di Malaysia, KualaL umpur: Dewan Bahasadan Pustaka, 2001,
esp. at 74-83.

18 Abdullah Alwi Haji Hassan, The Administration of Islamic Law in
Kelantan, KualaL umpur: Dewan Bahasadan Pustaka, 1996, at 5.

19 Id., at 10.

B Id., at 11.

2 M.B. Hooker, (ed), Reading in Malay Adat Law, Singapore: Singapore
University Press, 1970, at 85, see also, Mahmood Zuhdi Abd. Majid,
Pengantar Undang-undang Islam di Malaysia, Kuala Lumpur:
Penerbit Universiti Malaya, 1997, at 62.
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performtheir Friday prayer in mosgue. 1n 1894, British administrationin
Perak and Selangor introduced alaw criminalising adultery.?? Similarly,
The Muhammadan Laws Enactment 1904 which contained offences
and punishments involving Muslims was introduced throughout the
Federated Malay States.”® The were numerous other laws dealt with
Islamic criminal law during the British administration, such as Muslim
Law Enactment 1904 (Pahang), Muslim Offences Order in Council
1938 (Negeri Sembilan), Muhammadan (Offences) Enactment 1939
(Perak), Offences (by Muhammadans) Enactment 1935 (Johore),
Administration of Muslim Law Enactment 1952 (Selangor), Council
of Religion and Malay Custom and Kathis Courts Enactment 1953
(Kelantan), Administration of Islamic Law Enactment 1955
(Terengganu), and Muslim Courts Enactment 1953 (Kedah).?* These
legidlation contained matrimonial offences, sexual offencesand offences
relating toreligious belief and faith, including apostasy and conversion to
Islam.?®

Regarding theadministration of Idamic crimina law inthe country,
there were Kathis and Syariah courts administering Islamic law before
the British intervention.?® The highest court of appea was the Sultan
(Ruler). Mufti (juristconsult) was appointed to advise the Ruler on Islamic
matters. On top of his duty asajuristconsult, the Mufti also had judicial
functions, in which he was assisted by judges of Syariah courts.? The

2 In Perak, thelaw was named as Adultery by Muhammadan, Order No.
11894. In Selangor the law was known as The Prevention of Adultery
Registration 1894.

= For more details on this discussion, see Mahmood Zuhdi Abd. Majid,
Pengantar Undang-undang Islam di Malaysia, Kuala Lumpur:
Penerbit Universiti Malaya, 1997.

24 See Ahmad lbrahim, Islamic Law in Malaya, Singapore: Malaysian
Saciologica Research Institute Ltd., 1975, at 315-317 and M.B. Hooker,
Undang-undang Islam di Asia Tenggara, (Trans.), Kuala Lumpur:
Dewan Bahasadan Pustaka, 1992, at 148-197.

% For further reading on this, see for instance, Ahmad Ibrahim, Islamic
Law in Malaya, Singapore: Malaysian Sociological Research Institute
Ltd., 1975.

2 AC Miller, Isamand Malay Kingship, (1981) IMBRAS, at 46.

2 Abdullah Alwi Haji Hassan, The Administration of Islamic Law in

Kelantan, KualaL umpur: Dewan Bahasa dan Pustaka, 1996, at 3.
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judgein Syariah courts had the jurisdiction to try criminal casesand had
the power to punish infringement of moral law.?®

During the British administration in the Federated Malay States,
Islamic matters were left with the Rulers. Clause (6) of Pangkor Treaty
1874 stated that the British advisor in the Malay States shall not give
advise on matters pertaining to Islam and Malay custom. Similarly, the
Anglo-Siamese Treaty 1902 (which is said as having similar provisions
to Pangkor Treaty 1874) contained a clause prohibiting the Siamese
Advisor from interfering with matters pertaining to Islamic religion and
Malay customs.?® The British and Siamese neglected the Kathis Court,
which caused poor administration in the Court. They a so had given limited
jurisdictionto Kathis Court — Court only had jurisdiction on matrimonial
and personal mattersonly.

In the Federated Malay States, Courts Enactment was
introduced in 1905. The Enactment placed the Kathis Court under the
Second Class Magistrate Court. Appeal against the decision of the Kathis
Court lay before the Magistrate Court. The Enactment also created
Supreme Court as the highest court of appeal (not the Rulers anymore).
In 1919, the Courts Enactment was introduced. It repealed the 1905
Enactment. It created two separate courts; the civil court and the Kathis
Court. Section 63 of the Enactment provided that the Kathis Court shall
have jurisdiction only on matters pertaining to ‘ Muhammadan religion,
marriage and divorce, andin al other mattersregul ated by Muhammadan
law.” Appeal from Kathis Court shall lie before the Ruler-in-Council. In
1948, Court Ordinance 1948 (No. 43 1948) was enacted by the Federal
Legislative Council. This 1948 Ordinance repealed all provisions under
the Court Enactment 1919, except those provisions relating to Kathis
Court. The mischief that the 1948 Ordinance had created was that it
omitted Kathis Court from the federal court system; that created two
parallel court system.*

From these historical facts, it is perceived that that |slamic law,
or Islamic criminal law in particular, waswidely applied, and administered
accordingly, before and even during the British intervention. History

% [bid.
% Id., at 12.
30 Mohammad Imam, “Syariah/Civil Courts' Jurisdiction in Matters of

Hukum Syara: A Persisiting Dichotomy” [1995] 1 CL JIxxxi.
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also tells us quite clearly that Islam and Islamic law, including Islamic
criminal law were exclusively placed under the Rulers’ prerogative.

ISLAMIC MATTERS AND THE FEDERAL
CONSTITUTION

By virtue of art. 74 and State List of the 9" Schedule to the
Federal Constitution, mattersrelating to | slam are placed under the state
jurisdiction.® By these provisions one may say that states are given an
amount of autonomy on matters pertaining to Islam. Mamat bin Daud’s
Case?isaclassicillustration to this state of affairs.

In Mamat bin Daud's Case, the petitioners were charged with
an offence under section 298A, a section introduced into Chapter XV of
the Penal Code by an Amendment Act of Parliament (Act A549) in
1983.% They were charged for doing actslikely to prejudice unity among
persons professing thereligion of Issam. They were alleged to have acted
asunauthorised Bilal, Khatib and Imam at aFriday prayer in Terengganu
without being so appointed under the Terengganu Administration of
Islamic Law Enactment 1955.

Themainissuein the case was constitutional validity of section
298A of the Penal Code. The petitioners contended before the Supreme
Court that section 298A of the Malaysian Penal Code concerned religion
in general and Islam in particular. Consequently, Parliament was
incompetent to legislate on the matter and the law was contended to be
void except with regard to the Federal Territories of Kuala Lumpur and

s For further reading on this see for instance, Mohamed Ismail bin
Mohamed Shariff, “The Legislative Jurisdiction of the Federal
Parliament in Matters Involving Islamic Law” [2005] 3 MLJcv; see
also Abdul Aziz Bari, Islam dalam Perlembagaan Malaysia, Petaling
Jaya: Intel Multimediaand Publication, 2005, esp. at 101-104.

32 Mamat bin Daud v Government of Malaysia[1988] 1 MLJ 119 (SC).

3 Section 298A of the Penal Code was amended by Amendment Act
A614 on 30" May 1985 to provide for a mandatory punishment of
imprisonment of not less than two years and not more that five years.
The amendment also excluded the application of sections 173A and
294 of the Criminal Procedure Code, Act 593.
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Labuan.® The respondents on the other hand, contended that the section
was a law on public order, internal security and also criminal law in
accordance with art. 11(5), and items 3 and 4 of the Federal List of the
9" Schedule to Federal Constitution that come within Parliament’s
legislative power.

Deciding in favour of the petitioners, the majority® held that in
“pith and substance,”* section 298A concerned religion in general and
Islam in particular. Parliament has ultra vires its legidative power in
enacting section 298A of the Penal Code. In other words, the mgjority
was saying that Parliament cannot indirectly legislate on amatter inwhich
it hasnojurisdictionto legidateit directly. The dissenting judges,® onthe
other hand, were of the view that the real object of section 298A isthe
preservation of public order. Abdoolcader SCJ said: “Although it deals
with acts connected with religion, the real object of section 298A isthe
preservation of public order.”* In the same breath Hashim Yeop A. Sani
SCJsaid,” ... [IJn my view it clearly relates to the dominant aspect of

34 It is argued that the law is still valid in the Federal Territories since
Parliament is the competent legislature for the Federal Territories on
mattersrelating to I1slam.

3% The judges that form the majority judgment are, Salleh Abas LP,
Mohamad Azmi and Seah SCJJ.
36 The doctrine of pith and substance means: “if an enactment

substantially fallswithinthelegidative powers of alegidature expressly
conferred by the Constitution, the enactment cannot be held to be
invalid, merely becauseit incidentally encroaches on matters assigned
to another legislature.” See Markandey Katju, and SK Kaushik, N S
Bindra's|nterpretation of Satutes, 9" edition, New Delhi: LexisNexis
Butterworths, 2002, at 1227. The doctrine evolved dueto the situation
that, though the Constitution divides the powers between the Federal
and State legislatures, there could be overlapping area(s) between the
two legislatures. For further reading of this doctrine, see Tandon, M.P.
and R, Tandon, Interpretation of Satutes and Legislation, Allahabad:
Allahabad Law Agency, 1982, at 120-123; Sarathi, V.P., The
Interpretation of Satutes, New Delhi: Eastern Book Company, 1986,

at 544-549.

s The dissenting judges were Hashim Yeop A. Sani and Abdoolcader
SCl.

38 Mamat bin Daud & Ors. v Government of Malaysia[1988] 1 MLJ 119

(SC) at 127, paraF.
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public order consequent upon activities exercised on grounds of religion
and is directed at ensuring the tranquil observance of all faiths....”*
According to the minority decision, the prevailing effect of section 298A
was to provide a “general law”“ restricting the right to profess and
practisereligionin pursuance of Article 11(5)* of the Federa Constitution.
Furthermore, the dissenting judges also referred to the provisions of art.
74(1) of the Federal Constitution. The Clause, read together with the 9"
Schedule, provides for the scope of subject matters that comes within
the legidlative jurisdiction of the Federal and State L egislature.
According to the dissenting judges, the wordings of art. 74 (1)%
iswide and subjective, especially when it usesthe phrases “with respect
to.” Thisphrase manifests“adegreeof flexibility inlegidation ... without
... transgressing the parameters of the double aspect doctrine and
trenching upon aforbidden field of legislative power.”* “Oncealaw in
pith and substance falls within a legislative entry, an incidental
encroachment on an entry in another list does not affect its validity” 4
and the doctrine “introduces a degree of flexibility into the otherwise
rigid scheme of distribution of powers....”* These statements support
the situation that though the Federal Constitution has expressly enumerated
the areas on which the states and the federal governments could legislate,
there could be overlapping area(s) where encroachment into another

3 Ibid., at 131, paraF.

40 The phrase “general law” however, is not defined. It may be said as
different from “specificlaw.” It can be said that “general law” refersto
the law of general application; to be applicable to each and every one
inthe country disregard of whether they are Muslims or non-Muslims.

4 Article 11(5) of the Federal Constitution reads. “ ThisArticle doesnot
authorize any act contrary to any general law relating to public order,
public health and morality.”

42 Article 74(1) of the Federal Constitution provides that: “Without
prejudice to any power to make laws conferred on it by any other
Article, Parliament may make laws with respect to any of the matters
enumerated in the Federal List or the Concurrent List (that is to say,
the State or Concurrent List set out in the 9" Schedule to the Federal
Constitution).” Emphasis supplied.

a3 Mamat bin Daud & Ors. v Government of Malaysia[1988] 1 MLJ119
(SC), at 130, per Abdoolcader SCJ, paraC & D.
a4 Ibid., at 128.

5 Ibid., at 129.
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jurisdictionisinevitable. The overlapping subject matter, or the subject
matter encroached upon, isthus, an incidental matter, for which the law
should not be invalidated. Thus, in this present issue, according to the
minority, the pith and substance of the law is the preservation of public
order, and religion, particularly thereligion of IsSlam, isonly anincidental
matter. The minority was of the view that, the law should not be
invalidated merely because Parliament hasincidentally transgressed into
state matter. Thus, in light of the minority decision, section 298A is a
valid law that concerns the maintenance of public order, though may at
the same time affect the religion of Islam.

Although one may say that there is some weight in the reasons
of judgment by the dissenting judgesin Mamat bin Daud’'s Caseit seems
that the position isquite clear, the majority judgment isthe applicablelaw
— Islamic matters are entirely within the state legislative power; in no
circumstances the federal government or the parliament can encroach
upon such matters. At al event, the law isvoid for Parliament lacks of
jurisdiction to legislate on Islamic matter. From the “federalism”
perspective, it seems that states are given a pure autonomous power to
legislate on mattersrelating to |slam. However, thisisnot alwaystruein
the case of Islamic criminal law.

ISLAMIC CRIMINAL LAW ANDTHE CONSTITUTION

Their Lordships®* who sat as panel judges before the Supreme
Court (the then country’s apex court) in Che Omar Che Soh*
pronounced that, Islamic law ‘was rendered isolated in a narrow
confinement of the law of marriage, divorce, and inheritance only.’# In
the context of the position of Islamic criminal law in Malaysia, this
statement is misleading. It is evidently clear that the Constitution
guarantees the states with legislative power over offences and
punishments against the precepts of Islam® - which is obviously the

46 The panel judges in this case were, Salleh Abas LP, Wan Suleiman,
Seah, Hashim YeopA. Sani and Syed Agil Barakbah SCJJ. Salleh Abas
LP delivered the grounds of the court’s decision.

4 Che Omar bin Che Sohv P.P.[1988] 2 MLJ55.

a8 Ibid., at 56.

a8 Item 1, State List, 9" Schedule to the Federal Constitution.
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state power to legislate on Islamic criminal law.* Although later
decisions™ acknowledged the special and dominant status of Islam as
the religion of the Federation under the Federal Constitution, they have
not declared decisively the position of Islamic criminal law in the
Federation.>? Thisis probably justified, as Islamic criminal law was not
an issue in those cases.

Item 4(h) of the Federal List, 9" Schedule to the Federal
Constitution empowers Parliament to create offences in respect of any
matters under the Federal List.® In respect of matters under State List,
Item 9 of the State List authorises State Legislature to create offences
in respect of mattersincluded under the State List.> Thus, it can be said
that sincelslam law isastate matter, it isthe statesthat have the powers,
and jurisdictionto deal withthelslamic criminal law.

Item 1 of the State List lays down Islamic matters stipulated
under the statesjurisdiction. Asfar aslslamic criminal law isconcerned,
Item 1 bestows upon the State the power to deal with “Islamic law and
personal and family law of persons professing the religion of Islam.”
This power includes states power in “the creation and punishment of
offences by persons professing thereligion of |slam against the precepts
of that religion, except in regard to mattersincluded in the Federal List.”
The state also shall create the “organisation and procedure of Syariah
courts, which shall have jurisdiction only over persons professing the

%0 See the discussion below.

51 Meor Atiqulrahman bin Ishak v Fatimah bte Shi & Ors. [2000] 5MLJ
375 (HC). For acommentary of thisdecision seeAbdul AzizBari, “1slam
in the Federal Constitution: A commentary on the decision in Meor
Atiquirahman” [2000] 2 MLJcxxix.

52 For afurther reading on the position of Islam in the Constitution, see
for instance, Abdul Aziz Bari, |slam dalam Perlembagaan, Petaling
Jaya: Intel Multimediaand Publication, 2005.

53 Item 4(h) of the Federal List, 9" Schedule to the Federal Constitution
reads, “Civil and criminal law and procedure and the administration of
justice, including — Creation of offences in respect of any of the
mattersincluded inthe Federal List or dealt with by federal law;”

54 Item 9 of the State List, 9" Schedul e to the Federal Constitution reads:
“Creation of offencesin respect of any of the matter included in the
State List or dealt with by State law, proofs of State law and of things
done thereunder, and proof of any matter for purposes of State law.”
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religion of Islam ... but shall not have jurisdiction in respect of offences
except in so far as conferred by federal law....” The states also have
the power in “the determination of Ilamic law....”

It is submitted that the above quoted provisions are the most
important features of the Constitution on the paosition of |slamic criminal
law under the Malaysian federal structure. By reading the provisionsall-
together, it is perceived that: (1) The Constitution does not provide
conclusive scope to the phrase “Islamic law, personal and family law”
(2) Statesare guaranteed of the power and jurisdiction to deal with Islamic
law, personal law and family law (3) State legislatures are given the
power to create criminal offences and punishments according to Islamic
precepts (4) Statesshall create Syariah courtsto deal with |slamic matters
(5) Stateslegislatures cannot create offences and punishment on matters
listed under the Federal List (6) State law on offences and punishment
shall govern persons professing thereligion of Islam only (7) Parliament
may create a law to confer jurisdiction to Syariah courts in respect of
offences (8) Syariah courts shall havejurisdictionin respect of offences
in so far as conferred by federal law (9) States shall have the power to
determine matters concerning Islamic law.

The phrase “Islamic law and persona and family law” is not
conclusively defined by the Constitution. The phrase is said to include
various|damic family law issues, whichisfaraway from acomprehensive
character of “Islamic law.”% In describing the phrase, Item 1 uses the
word “including,” instead of “is’ or “shall be.” Thus, the definition given
tothe phrase“ldamiclaw and personal and family law” isnot conclusive;
it providesan “inclusive” definition only. From I slamic perspective, itis
noteworthy that theword“1damiclaw” issufficiently exhaustivetoinclude
“personal and family law.” In fact, “personal and family law” isonly a
small piece of Islamic law. Though the meaning of the word “family
law” isclearly illustrated, the meaning of thewords“Islamiclaw” under
Item 1isunclear. The Item al so does not define the scope of the* personal
law”. It may be said that “ personal law” in Islam differs from “personal
law” in civil-law and common-law systems. Under the former, “ personal
law” refersto “thelaw of indivual’s nationality” % and under thel atter, it

55 For the contents of 1slamic law, see the discussion below.
56 Black's Law Dictionary, United States of America: West Publishing
Co., 1999, at. 1164.
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refers to “the law of the person’s domicile.”% “Personal law” in Islam
may said as referring to “religious law” ordained by God. Thus, it is
suggested that, “Islamic law” and “ personal law” in the context of Item
1 of the 9" Schedul e have awide connotation and should not be confined
to matters under family law only. This suggestion may be supported by
the fact that the phrase used inthe Itemis*“Islamic law and personal and
family law.” The word “and” used in the phrase to split “Islamic law”
from*“personal and family law.” Thisindicatesthat they aretwo different
subjects. This argument may also be supported by the fact that Item 1
doesnot provide aconclusivedefinition to the phrase” Idamiclaw, persona
and family law”; it only providesan “inclusive” definition to the phrase.
Nevertheless, it is admitted that the provisions in Item 1 have reduced
the scopeof “Idamiclaw” asthey havelimited the state legidl ative power
to matters stipulated under the State List only.

As discussed above, Mamat bin Daud’s Case established that,
statesjurisdiction over |slamic matter isindisputable; parliament cannot
in any circumstance enact law on Islamic matter; even in a situation
where Islam is only an in “incidental matter” (though parliament shall
legislate on Islam for the Federal Territories). Asfar aslslamic criminal
law is concerned, the states power to legislate on the subject is granted
by the Federal Constitution itself asit allowsthe statesto create offences
and punishment against the precepts of Islam. The phrase “precepts of
Islam” has an extensive meaning. “ Precepts’ isdefined as* rule of action:
acommandment: aprinciple.”%® Theword is also defined as “ standard
or rule of conduct; a command or principle.”*® By looking at these
definitions, it is perceived that the word “ precepts’ coversall aspects of
commandments. What is “precepts” in Islam? Islam provides
comprehensive guidefor every field of activity,® which are containedin

57 Ibid., at 1148.

58 ChambersEnglish Dictionary, Cambridge: Chambers Cambridge, 1988,
at 1148.

59 Black's Law Dictionary, United States of America: West Publishing

Co., 1999, at 1196. See d so Farid Sufian Shuaib, Powersand Jurisdiction
of Syariah Court, KualaLumpur: Malayan Law Journal, 2003, at 127-
128,

60 S. Abul A’la Maududi, Islamic law and constitution, 12" edition,
Lahore: Isamic Publications(Pvt.) LTD, 1997, at 2-6.
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Shariah. Shariah is defined as the norms of Islam, consisting various
commandments of Allah to human kind.®* It commonly refers to the
“commands, prohibitions, guidance and principlesthat God has addressed
to mankind.”® Shariah consists of al-azkam al-i ‘tigadiyyah (sanctions
relating to belief), al-aikam al-akhl dgiyyah (sanctionsrel ating to moral
and ethics) and al-azkam al-‘amaliyyah (sanctions relating to human
relations).®® These three main components of Shariah are the basis for
criminal law inldam.% Therefore, it could be said that the phrase* precepts

61 Al-Qurtubi, al-Jami * li Azkam al-Qur ’an, Cairo: Dar a-Kutub al-
Mairiyyah, 1939, val. 16, at 10; ‘Abd al-Karim Zaydan, al-Madkhal i
Dirasat al-Syari‘ah al-1damiyyah, Beirut: Muassasah al-Risalah, 1999,

at 38.

62 Mohammad Hashim Kamali, An Introduction to Shari‘ah, Kuala
Lumpur: lImiah Publishers, 2006, at 12.

63 SeeAl-Qurtubi, al-Jami © li Ahkam al-Qur ’an Cairo: Dar al-Kutub al-

Masriyyah, 1939, val. 16; ‘Abd al-Karim Zaydan, al-Madkhal |i Dirasat
al-Syari‘ah al-Islamiyyah, Beirut: Muassasah al-Risalah, 1999; ‘Abd
al-Wahhab Khallaf, ‘llmUsul al-Figh, Kuwait: Dar al-Qalam, 1972, at
32-34; Mohammad Hashim Kamali, An Introduction to Shari‘ah, Kuaa
Lumpur: llmiah Publishers, 2006; Mohamad Akram Laldin, Introduction
to Shariah and Islamic Jurisprudence, Kuala Lumpur: CERT
Publications, 2006.

64 Crimesin Islam are generally forbidden acts, prohibited by the law of
Allahthat are punishablewith hadd or ta“zir. SeeAbi al-Hasan ‘Ali bin
Muhammad Habib al-Basri al-Baghdadi al-Mawardi, Kitab al-Azkam
al-Sulzaniyyah, Beirut: Dar al-Fikr, 1960, at 219. Briefly, hadd means
fixed punishment. They are those punishments revealed by the Holy
Qur’an (or sunnah —according to majority view). They cannot be altered
or amended. Ta‘zir offences are crimes not specifically quoted in the
Holy Qur’an (or sunnah). They are punished for disobedient of Allah’s
commandment. The amount of punishment isleft to the discretion of
the authority and differs from one crime to another depending on the
type of the offence. See ‘Abd al-Qadir ‘Awdah, al-Tashri“ al-jina 7 al-
Islami, Beirut: Muassasah al-Risilah, 1994 (in 2 volumes); or its
translation, A.Q. Oudah Shaheed (Abdul Qadir Awdah), Criminal Law
of Idam, S. Zakir Aijaz (Trans.), Delhi: International Islamic Publishers,
(in4volumes), 2000; Muhammad Abt a-Zahrah, al- ‘Ugibah, Qaherah:
Dar Fikr “Arabi, (n.d); Abi al-Hasan Ali bin Muhammad Habib al-Basri
al-Baghdadi al-Mawardi, Kitab al-ahkam al-sultaniyyah, Beirut: Dar
al-Fikr, 1960, at 219; ‘Abd al-Karim Zaydan, al- “ugibah fi al-Syari‘ah
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of Isam” isawide and subjective phrase that would include every single
rule, conduct, principle, commandment and teaching of |slam prescribed
inthe Shariah, including Islamic criminal law. The phrase should not be
confined to the five basic pillars of Islam only.® Islamic criminal law is
therefore, included within the phrase “the creation and punishment of
offences... against the precepts of that religion[Islam].” Until 2003, all
states, except Pahang have specific legislation on Syariah criminal
offences.% The legidlation contain provisions on offences relating to
aqgidah, the sanctity of Islam and its institutions and decency.
Despitethe extensive and comprehensive meanings of the phrase
“preceptsof Isam,” the State | egislative power becomesrestrictive when
it cannot create offences and punishment with “ regard to mattersincluded
in the Federal List.” The meaning of this provision isunclear. Thusfar,

al-l1slamiyyah, Beirut: Muassasah al-Risalah, 1988; Tahir Mahmood
et. al (Ed.), Criminal lawinIsamand the Muslimworld: A comparative
perspective, New Delhi: Institute of Objective Studies, 1996.

65 A duly restrictive definition to the phrase “precepts of Islam” has
been givenin an affidavit in Nordin Salleh v Kerajaan Negeri Kelantan
& Anor [1993] 3 MLJ 344, at 384. The affidavit stated inter alia, the
precepts of the Islamic religion are proclaiming the oneness of God
and the Prophet Muhammad as the Messenger of Allah; praying at
five designated times, fasting during the month of Ramadan payment
of amsand performing pilgrimage. Meanwhile, in Public Prosecutor v
Mohd Noor bin Jaafar [2005] 6 ML J 745 theword “ precepts’ hasbeen
given awider connotation.

66 Syariah Criminal Offences(Selangor) Enactment 2003; Syariah Crimina
Offences (Takzir) (Terengganu) Enactment 2001; Syariah Criminal
Offences (Sarawak) Ordinance, 2001; Syariah Criminal Offences (Johor)
Enactment 1997; Syariah Criminal Offences (Federal Territories) Act
1997; Syariah Criminal Offences (State of Penang) Enactment 1996;
Syariah Crimina Offences (Sabah) Enactment 1995; Criminal Offences
in the Syarak (Perlis) Enactment 1993; Syariah Criminal (Negeri
Sembilan) Enactment 1992; Crimes (Syariah) (Perak) Enactment 1992;
Syariah Criminal (Malacca) Enactment 1991; Syariah Criminal Code
(Kedah) Enactment 1988; Syariah Criminal Code (K elantan) Enactment
1985. Kelantan and K edah havetwo legislation on Islamic criminal law.
Syariah offences in Pahang are found under the Administration of the
Religion of Islam and Malay Custom of Pahang 1982 as amended by
Amendment Enactment No. 7/1989.
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thereisno judicial interpretation on the subject. Probably it can be said
that State legislatures are not allowed create offences, for instance,
regarding national security, or public order as these matters are under
the Federal List. If this were the intended meaning of the provision, it
becomes superfluous asit is understood that states have no jurisdiction
over matters under the Federal List. Does it mean that the state
legislatures can presume the power to criminalise theft, robbery, rape
etc. as these offences are also part of Islamic criminal offences and
they are not clearly provided for under the Federal List.

The Syariah courts, which have the jurisdiction to deal with
Islamic matters, shall have jurisdiction over persons professing Islam
only. This is illustrated in Abdul Rahim Bin Haji Bahaudin v Chief
Qadhi, Kedah.®” The case established that the Syariah courts do not
have the jurisdiction to try cases involving Ahmadi group as the group
has been declared as non-Muslim by a fatwa issued by the Islamic
Religious Council of Kedah. This state of affairs makes the
implementation of Islamic criminal law in Malaysianot easy; for instance,
Muslimsand non-Mudlimsmay possibly commit khalwat, or non-Mudims
may sell liquor to Muslims, or sell food during the day of Ramadan to
Muslims or propagate non-lslamic doctrines or belief among Muslims.®
If non-Mudlim cannot be charged for those offences, (or evenfor abetment
in the commission of the crime) state jurisdiction over Islamic criminal
law becomes ineffective.®

Apart fromthelimited power of the statelegidature on the subject
of legidation, the Syariah courts penal jurisdictionisalso limited. Item 1
of the State List provides that the Syariah courts shall have jurisdiction
regarding offences in so far as conferred by federa law. In order to
confer jurisdiction to Syariah courts in respect of offences, parliament
has passed the Syariah Courts (Criminal Jurisdiction) Act. Federal bias
isobviousonthisissue. It deniesthe state independent or state autonomy
over matters concerning Islamic criminal law.

67 JH (1403 H) 230.

68 These are among the Syariah offencesfound under the various Syariah
offenceslegislation.

69 For further reading on the issue, see Farid Sufian Shuaib, Powersand

Jurisdiction of Syariah Coursin Malaysia, Kuala Lumpur: Malayan
Law Journal, 2003.
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SYARIAH COURTS (CRIMINAL JURISDICTION) ACT

The initial name of the Syariah Courts (Criminal Jurisdiction)
Act 1965 was Muslim Courts (Criminal Jurisdiction) Act. It contains a
long titleand preambl e, and three sections. Thelong title and the preamble
statesthat the Act isto “ confer jurisdiction upon Courts constituted under
any State law for the purpose of dealing with offences under Islamic
law.” The punishment that could be imposed by the Syariah courts
according to the 1965 Act, was six monthsimprisonment or one thousand
fine or a combination of both.” In 1984, Muslim Courts (Criminal
Jurisdiction) (Amendment) 1984 (Act A612) was introduced to extend
the Syariah courts jurisdiction regarding punishment. By virtue of this
Amendment Act, the Syariah courts jurisdiction regarding punishment
was increased to the maximum of three years imprisonment or five
thousand ringgit fine or six strokes or a combination of any of the
punishment. In 1988, the 1965 Act was revised and renamed as the
Syariah Courts (Criminal Jurisdiction) Act 1965 (Act 355). It was made
applicable to al the States of Malaysiain 1989 by virtue of the Syariah
Courts (Criminal Jurisdiction) (Amendment and Extension) Act.

Item 1 of the State List makes it possible for the Parliament to
confer jurisdiction regarding “offences’” on the Syariah courts. It states
that the Syariah courts* ... shall not havejurisdictionin respect of offences
except in so far as conferred by federal law ...."” This phrase had been
used as a basis to create the Syariah Courts (Criminal Jurisdiction) Act
1965.™ Although the initial reason for the legislation of Syariah Courts
(Criminal Jurisdiction) Act 1965 was to ensure uniformity regarding
punishmentsin Syariah courts,” from federalism point of view the Syariah
Courts (Criminal Jurisdiction) Act 1965 has taken away the states
autonomy over Islamic criminal law. Although the Constitution is not
necessarily the main obstaclein theimplementation of Islamic law inthe
states Syariah courts, the hurdleisfound in the Syariah Courts (Criminal
Jurisdiction) Act 1965.” However, it is submitted that the Syariah Courts

70 Section 2 of the Muslim Courts (Criminal Jurisdiction) Act 1965.

n Parliamentary Debate, 3 March 1965, p. 6523.

e [bid.

IS See Abdul Aziz Bari, Islam dalam Perlembagaan Malaysia, Petaling

Jaya: Intel Multimediaand Publication, 2005, at 15.
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(Criminal Jurisdiction) Act 1965 ishot applicableto the Syariah courtsin
Federal Territories. Section 1 (2) of the Act states that: the “Act shall
apply to al the States of Malaysia’ and Federal Territoriesarenot “ state”
within the meaning of Article 1(2) of the Federal Constitution. Article
1(2) of the Federal Constitution reads. “The States of the Federation
shall be Johor, Kedah, Kelantan, Malacca, Negeri Sembilan, Pahang,
Penang, Perak, Perlis, Sabah, Sarawak, Selangor and Terengganu.” This
Clause does not include Federal Territories as one of the States. The
implication that may ariseisthat the Syariah courtsin Federal Territories
may not be subject to the Syariah Courts (Criminal Jurisdiction) Act
1965. It may also be argued that the Syariah courtsin Federal Territories
do not require conferment of jurisdiction asthe courtsare not consituted
under the state law; the Syariah courts in the Federal Territories are the
creation of an Act of Parliament.™ Thelong title and the preambl e states
that the Act is to “confer jurisdiction upon Courts constituted under
any Sate law for the purpose of dealing with offences under Islamic
law.” Parliament thus, is not bound by the Syariah Courts (Criminal
Jurisdiction) Act 1965 in the creation of punishment in respect of Syariah
offences for the Federal Territories.

CONCLUDING REMARKS

Being independent states, the individual statesin afederal type
of government is alowed to retain a certain amount of autonomy. This
concept seemsto be applied by the Malaysian Federal Constitution. Some
provisionsin the Federal Constitution seem to uphold the separation of
powers between the federal and state governments. In applying this
principle, the Federal Constitution has placed Islamic matters under the
statesjurisdiction. This position was confirmed by the Supreme Court in
Mamat bin Daud’s Case. Despite that, states autonomy over Islamic
matters is limited. There are situations where the federal government
has taken up or limited the scope of some Islamic matters from the

4 See sections 40-57 of the Administration of Islamic Law (Federal
Territories) Act 1993 Act 505. See also Farid Suffian Shuaib, Powers
and Jurisdiction of Syariah Courts in Malaysia, Kuala Lumpur:
Malayan Law Journal, 2003, at 106.
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states. Although thereisno identified reason for this state of affairs, itis
particularly truein mattersinvolving Islamic criminal law. The power of
the state legislature to legislate on Islamic criminal law and the penal
jurisdiction of Syariah courts' are subject to Federal law. This situation
has made the states power and the Syariah courtsjurisdiction over ISlamic
criminal law illusive. The state autonomy over matters concerning Ilamic
criminal law istherefore, unreal . Although the hurdlein theimplementation
of Islamic criminal law is not necessarily the Constitution itself, the
existence of afederal law restricting the penal jurisdiction of Syariah
courts makes the implementation of Islamic criminal law in Malaysia
restrictive.



