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ABSTRACT

Mareva injunction generally results from a successful
application to freeze the assets of the defendant prior
to trial. In Malaysia, the application for the Mareva
injunction did not get a good start, on the ground that
the Malaysian court had no jurisdiction to grant such
relief. The legal remedy under the Debtors Act 1957,
by way of attachment of property before judgment was
also an obstacle to the introduction of the Mareva
injunction. It was only in 1984, in the case of Zainal
Abidin v. Century Hotel Sdn Bhd,* that such an
application was granted when Raja AzZlan CJ held that
Mareva injunction should be available in Malaysia to
fulfill modern commercial need. This paper examines
the development of the Mareva injunction and its
implementation in Malaysia. The research methodol ogy
which is adopted in this paper is mainly case law
analysis. There will also be a brief appraisal of the
application of Mareva injunction from the Shariah
per spective.

Assistant Professor, Ahmad | brahim Kulliyyah of Laws, International
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INTRODUCTION

TheMarevainjunction hasitsoriginin English law. It isworthy
to note that the position in England before 1975 was that courts would
not grant an injunction to restrain adefendant from disposing of hisassets
and it had never been the practice of the English courtsto seize assets of
adefendant before judgment, or to restrain their disposal. Thisisinline
with the long established rule of English law that “you cannot get an
injunction to restrain a man who is alleged to be a debtor from parting
with his property.”2 As Cotton LJ observed in Lister and Co. v Subbs:?

“lI know of no case where, because it was highly
probable that if the action were brought to a hearing
the plaintiff could establish that a debt was dueto him
from the defendant, the defendant has been ordered to
give security until that has been established by the
judgment or decree.”

In other words, no injunction will be granted beforetrial and the
only exception isin the case of fraud. Thisold traditional view was|ater
removed with the introduction of a new way to prevent a defendant
from disposing his assets prior to trial or judgment. This happened in
1975 when Lord Denning in two landmark cases of Nippon Yusen
Kaisha v Karageorgis* and Mareva Compania Naviera S.A v
International Bulkcariers SA°® granted such relief. In both cases, actions
were brought by shipowners against charterers regarding unpaid hire.
Although the charterers were out of the jurisdiction and could not be
traced, they had some assets in London. The shipowners sought ex-
parte injunctions, because they were afraid that the charterers might
transfer the assets outside the jurisdiction before judgment could be
passed, which could cause injustice to them. In a very short judgment
Lord Denning stated:

Robinson v Pickering (1881) 16 Ch. D. 660. per James L J.
(1890)45Ch.D. 1, at 13.

[1975] 3All ER282;[1975] 1WLR 1093.

[1975] 2 LIoyd sRep. 509.

g~ W N
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“We are told that an injunction of this kind has never
been done before. It has never been the practice of the
English courtsto seize assets of adefendant in advance
of judgment, or torestrain the disposal of them. It seems
to me that the time has come when we should revise
our practice. Thereis no reason why the High Court or
this Court should not make an order such asisasked for
here.”®

Hismain reason for allowing the applications was strong prima
facie proof that the hire was owing and unpaid. He added that if such
injunction was not granted, monies might be removed out of jurisdiction
and the shipowners would have the greatest difficulty in recovering
anything.”

The scope of aMarevainjunction was later expanded whereby
the presumption that a Mareva injunction should only be confined to
foreign based defendant was transformed so as to include non-foreign
based defendant or local defendant. Another major development was
theavailability of aMarevainjunction to be used to freeze the disposal of
assets|ocated outside the jurisdiction.® Thiswas even better by virtue of
s 25 of the Civil Jurisdiction and Judgments Act 1982 as extended in
1997, which givesthe English Court power to grant free-standing interim
relief in aid of foreign proceedings anywhere in the world and also to
freeze future assets. Being an equitabl e remedy, the scope of the Mareva
injunction or better known in England as freezing order® has been much

6 [1975] 3AIll ER 282, at 283.
7 Ibid., at 283.
8 Thisresulted from four decisionsin the Court of Appeal, which were

all decided inthe spring of 1987.The cases are Babanaft I nternational
Co. SAv Bassatne and Another, [1989] 1 All ER 433. Republic of Haiti
and othersv Duvalier and other [1989] 1All ER 456, Derby & Co. Ltd.
and othersv Weldon and others (No1) [1989] 1 All ER 469 and Derby
and Co. Ltd v Weldon (Nos 3 & 4) [1990] 1 Ch 65, Each case contain
fully reasoned decisions that Mareva injunctions and ancillary
disclosure orders could be granted in relation to assets abroad.

i When The English Procedural Ruleswasintroduced in 1998 to replace
the Rules of Supreme Court, the Mareva injunction was renamed as
thefreezing order and a standard form can be found under thisRule. In
Australia Mareva injunction is known as ‘asset preservation order.’
SeeCardilev LED BuildersPty Ltd (1999) 198 CLR 380; 162 ALR 294.
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expanded and enlarged and the devel opment has been supported both by
thejudicia decisionsand also thelegislature.

In Malaysia, mattersrelating to injunctionsisnothing new. It has
adopted most of the kinds of injunctions available under English law.
Provisionsoninjunction can befound under the Specific Relief Act 1950.1°
ThisAct mentionsafew typesof injunctions, namely, temporary, perpetual
and mandatory injunction. Temporary injunctions are the types that
continue until a specified time or until the further order of the court.
Procedurally, thisisalso known asinterim and interlocutory injunction.t
There are many types of interlocutory injunctions and all these are
creations of English judges. The ones which can be considered as harsh
in nature but very useful in commercial law are the Mareva injunction
and Anton Piller Order.*?

APPLICATION OF MAREVA INJUNCTION IN MALAYS A

Theimplementation of the Marevainjunction did not get agood
startin Malaysia. Besides the initial reasoning that the Malaysian court
had no jurisdiction to grant such relief, alegal remedy available under the
DebtorsAct 1957, to attach of property before judgment was said to be
an obstacle to the introduction of the Mareva injunction. This can be
seen in Zainal Abidin bin Haji Abdul Rahman v Century Hotel Sdn.
Bhd,*® the first case on the Mareva injunction in Malaysia. In the High
Court, Hashim Yeop Sani J. held that the remedy sought by the plaintiff,
that isthe Marevainjunction, was unknown to Malaysian law. Hefurther
sad:

“The only remedy available to the plaintiff before
judgment according to our law isprovided by section 19

10 Part 111 of the Specific Relief Act 1950 is on the topic of Preventive
Relief.
= Section 51(1) of the Specific Relief Act 1950. The provision further

stated that “They may be granted at any period of a suit, and are
regulated by the law relating to civil procedure.”

12 Described as ‘the law’s two nuclear weapons' by Donaldson LJ in
Bank Mellat v. Kikpour [1985] FSR 87.

13 [1982] 1MLJ 40, at 43.
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of the Debtors Ordinance 1957 upon satisfying the court
of the requirements of that section.”

On appeal ,** RgjaAzlan Shah CJoverturned the decision of the
High Court and held that the Malaysia Court had jurisdiction to grant a
Marevainjunction in appropriate circumstances and he emphasi sed that
this was needed in order to fulfil the needs of businessmen. He stated:

“In such asituation whereforeign businessmen including
foreign multinational corporations have injected large
sums of money and have substantial assets in this
country, it would be apotentia vehicle of injusticeif the
plaintiff is denied the facilities afforded by a Mareva
injunction against the foreign defaulter who may try to
dissipate his funds and assetsin this country.”

The above judgment indicates that the purpose for adopting the
principles of the Mareva injunction was due to the increase of foreign
investors holding substantial investments in Malaysia.’® As more
incentives'® were being offered in the early 1980s to encourage foreign

14 [1982] 1MLJ260.

15 Besides that Malaysia's involvement in trade and investment around
theworld, be it within Asean, Asia or worldwide has increased. How
far thisistrue, can be seen by acursory perusal on thelevel of growth
inthe Malaysian economy. During the 1970s, the M al aysian economy
has grown at the average annual rate of 7.8 percent and 5.9 percent
during the 1980s. Moreover, the 1990 Malaysian GNP (of M$110m) is
only 0.7percent of the US GNP of US$5,462 billion and 13.8 per cent of
the Japanese GNP of US$2,942 hillion. Dato Malek Merican, “ Towards
Attaining A Competitive and Resilient Economy By the Year 2020 - The
External Dimension,” A paper presented at National Seminar Towards
A Developed And Industrialized Society: Understanding The Concept,
Implications and Challenges of Vision 2020 at the Prime Minister’s
Department on 5-7 December 1991.

16 The security of foreign investment in Malaysiais strengthened through
many investment guarantee agreements which the government has
entered into with some foreign governments. Among the agreement is
thebilateral agreement on doubletaxation on earnings. The government
of Malaysia has also enacted various main legislation that provide the
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companies and industrialists to invest in Malaysia,'” a proper legal

protectioninform of preventiverelief was needed to accommodate them.

TheMarevainjunctionisatype of preventiverelief which can be applied
prior totrial and it can be ex parte or inter partesin nature. Itisby itself
an order which seeks to freeze the assets of the party against whomitis
ordered up to the maximum point as stated in the order.’® The main
reason behind thisisto prevent any defendant from disposing its assets
prior or during trial so asto leave the plaintiff with nothing remaining to
satisfy ajudgment which might be obtained against the defendant. Hence,
the issue on the existence of attachment before judgment as an obstacle
intheintroduction of the Marevainjunctionin Malaysiahas been resolved
by Edgar Joseph Jr, in Pacific Centre Sdn Bhd v United Engineers
(Malaysia) Bhd*® whereby the judge had proposed seven differences
between these two remedies.

basisfor variousincentives. Besidesthese, the Malaysian government
maintains an open economy with liberal exchange control regime, which
permits the free movement of capital and repatriation of profits. See;
Tan Sri Dato’ Haji Mohamed Salleh bin Abbas, “ Foreign Investment in
Malaysia, (1977)" MLJ, at xi-xv.

e The policy of the government towards foreign investments remains
the same. There are many incentives given, especialy attractive tax
incentives. For example, Malaysia's corporate tax rate is attractive at
27% and is applicable to both resident and non-resident companies.
Malaysiaalso offersawide range of tax incentivesfor manufacturing
projects under the Promotion of InvestmentsAct 1986 and the Income
Tax Act 1967. The main incentives are the Pioneer Status, Investment
Tax Allowance, Reinvestment Allowance, Incentives for High
Technology Industries and Incentives for Strategic Projects and
Incentivesfor the Setting-up of International/ Regional Service-based
Operations. Besides tax incentives,, Malaysian government practice
the liberal equity policy. Effective from 17 June 2003, 100% foreign
equity holdingisallowed for all investmentsin new projects, aswell as
investments in expansion/diversification projects by existing
companies irrespective of their level of exports: http://
www.mida.gov.my/betal

18 Pharmmalaysia Sdn.Bhd v Dinesh Kumar Jashbhai Nagjibha Patel
& Ors(No 2) [2005] 5 CLJ50. per Abd Malik J.

19 [1984] 2MLJ 143, at 45.
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As far as Malaysia is concerned, presently, the question on
jurisdictionto grant Marevainjunctionisno longer anissue. The statutory
provisions® relevant to theissue of Marevainjunction have been examined
by the courtsin a series of cases?® |n Malaysia courts have adopted
three guidelinesintroduced by Lord Denningin Third Chandris Shipping
Corporation and other v Unimarine SA?? and these have become the
main elementsthat the court need to look at before granting any application
for the Mareva Injunction. First, the plaintiff must show that he or she
has agood arguabl e case.z Secondly, the plaintiff must produce evidence

2 Schedule of the Courts of Judicature Act 1964, Order 92 rule 4 of the
Rules of High Court 1980, Order 29 of the Rules of High Court and
section 50 of the Specific Relief Act 1950.

Order 92 rule 4 of the Rules of the High Court 1980 provides:

“For the removal of doubtsit is hereby declared that nothing in these
rules shall be deemed to limit or affect theinherent powers of the Court
to make any order as may be necessary to prevent injustice or to
prevent an abuse of the process of the Court.”

2 Zainal Abidin v. Century Hotel Sdn Bhd, [1982] 1 MLJ 260, Pacific
Centre Sdn. Bhd v United EngineersMalaysia Bhd [1984] 2 ML J 143,
Aspatra Sdn Bhd & 21 Ors. v Bank Bumiputra Malaysia Bhd. &
Anor [1988] 1 MLJ 97. Do notethat after these cases, mattersrelating
to jurisdiction has no longer being highlighted. Most cases accepted
the statutory jurisdiction mentioned in all these cases. See Bank
Bumiputra (M) Bhd v Cheong Yoke Choy (Malaysian Central
Depository Sdn Bhd, Proposed Intervener) [2000] 7 MLJ 323.

2 [1979] 2All ER 972, at 784. Thefiveguidelinesareasfollows; Firstly,
the plaintiff should make full and frank disclosure of all mattersin his
knowledgethat are material for thejudgeto know. Secondly, the plaintiff
should give particulars of his claim against the defendant by stating
the ground of his claim and the amount thereof, and fairly stating the
points made against it by the defendant. Thirdly, the plaintiff should
give some grounds for believing that the defendant has assets in the
jurisdiction. Fourthly, the plaintiff should give some grounds for
believing that there is a risk of the assets being removed before the
judgment or award is satisfied. The mere fact that the defendant is
abroad is not by itself sufficient and finally, the plaintiff must give an
undertaking in damages, which in asuitable case should be supported
by abond or security.

= See Bank Bumiputra Malaysia Berhad v Lorrain Osman & Ors [1985]
2MLJ236.
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that the defendant has assetswithin the jurisdiction, and lastly, that there
isarisk of the assets being removed before the judgment is satisfied.?

The important evolution of the Marevainjunction in the UK to
attach assets on a worldwide basis, has so far, not been replicated in
Malaysia. If the occasion arises, it issubmitted that the local courtswill
rise to the challenge. Although they can derive jurisdiction from wide
statutory provisions, based on previous experiencethey will most probably
confine themselvesto adopting principlesfrom English caselaw with its
inherent limitations dueto the settled position that theworldwide Mareva
injunction holdsin England and Wales.®

In the case of Bank Bumiputra Malaysia Bank Bumiputra
Malaysia Berhad & Ors v Lorraine Osman & Ors,?® an order for
Mareva injunction was granted to freeze assets of defendant not only
located in Malaysia but also in Hong Kong and England. There was no
specific discussion on worldwide issue despite the fact that such order
applied to assets located outside jurisdiction. Nevertheless in Kwasho
International (HK) Ltd v Jayawealth Sdn Bhd & Ors,?” it was held
that the Mareva injunction can be granted not only in cases there is

24 Pacific Centre Sdn Bhd v United Engineers (Malaysia) Bhd [1984] 2
MLJ 143; Ace King Pte Ltd v Circus Americano Ltd & Ors[1985] 2
MLJ75.

% The existence of astrong international reciprocity for the recognition

and enforcement of judgment in relation to the defendant’s assets
abroad among European countries has contributed to the birth of
worldwide Marevainjunction in England and Wales. The Convention
on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters (Judgment Convention) which can be found in
the EEC Treaty, was signed in Brussel on 27" September 1968 by
originally six member states of the community. It waslater extended to
the United Kingdom. Ireland and Denmark by the Convention on
Accession on 9" October 1978. The main provision under this
convention that allowed the application of the Mareva injunction
worldwide isArticle 24. The enforcement of thisArticle can later be
seen under section 25 of the Civil Jurisdiction and Judgment Act 1982.
Later such jurisdiction was extended to non-convention countries and
to proceedings outside the scope of convention by the Civil
Jurisdiction and Judgment Act 1982 (Interim Relief) Order 1997.

% [1985] 2MLJ236.

2 [1992] 2CLJ1213,at 1217.
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dissipation of assets within the jurisdiction but also in cases of removal
of assetsout of jurisdiction. Thisjudgment indicated the court’swillingness
to extend the application of the Marevainjunctionin Malaysiato assets
located out of jurisdiction

The sole purpose of the Marevainjunctionisto prevent aplaintiff
from being cheated out of the proceeds of action, a successful, by a
defendant transferring his assets abroad or dissipating his assets within
the jurisdiction. The remedy is not intended to give a plaintiff priority
over those assets, or to prevent a defendant from paying his debts as
they fell due, or to punish him for his alleged misdeeds, or to enable a
plaintiff to exert pressure on him to settle an action.?? Hence in some
circumstances the grant of Mareva injunction may cause incalculable
harm and damage to the defendant.?® Another important fact is the
extension of the Marevainjunction which may affect assetswhich arein
the hands of any third party. Hence, the need to protect the interests of
athird party will still be aparamount consideration and it will prevail over
the interests of the plaintiff.*

ANALYSIS ON SELECTED REPORT CASES RELATING
TO THE MAREVA INJUNCTION IN MALAYSIA

Throughout 1984 to January 2008, morethan 60% of all reported
cases on the Marevainjunction related to contract. This shows that the
majority of applicationsfor freezing assetsare actively made by creditors
who wish to protect their interest prior to trial. Although the creditor-
debtors' relationship varies, the fear of assets to be removed from
jurisdiction by foreign defendant can never be overstated. This is the
reason why Mareva injunction was first introduced by Lord Denning
back in 1975, i.eto prevent the dissipation of assetsby aforeigner. Inthe
local case of Paoly Electronic & Electrical (M) Sdn Bhd v Daewood
Corp (No 1)** Abdul Malik Jhad granted the Marevainjunction together

& Pharmmalaysia Sdn.Bhd v Dinesh Kumar Jashbhai Nagjibha Patel
& Ors(No 2) [2005] 5CLJ50.

% Comtrac Sdn Bhd v Arah Cipta Sdn Bhd. [2004] 1 LNS105.

% Wako Merchant Bank (Sngapore) Ltd v LimLean Heng & Ors, [2003]
5MLJ233.

a1 [2003] 2MLJ310.
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with the tracing order against the defendant, a Korean company and all
its directors, citizens of South Korea. What has been emphasized here
was plainly the prevention of abuse by foreign residents causing assets
to be removed from the jurisdiction in order to avoid the satisfaction of
any judgment in proceeding pending in thiscountry.

Creditor-debtors' relationship has always been the main reason
behind the application of Mareva injunction. In Wako Merchant Bank
(Sngapore) Ltd v Lim Lean Heng & Ors,* the defendant was indebted
to the plaintiff under ajudgment obtained in Singapore. This judgment
was registered as the judgment by the High Court of Malaya under the
Reciprocal Enforcement of Judgment Act 1958. In order to secure the
property in Malaysia, the plaintiff applied for ex-parte Marevainjunction
so that the first defendant will not dissipate his assets in order to avoid
execution to satisfy the judgment. The court granted ex-parte Mareva
and since the duration waslimited, the plaintiff made an application inter
parte which was opposed by the second to sixteenth defendants on the
ground that the property affected belonged to them, as disclosed in
affidavits.®

Mareva injunction has also been used in an effort to prevent
disposal of property or assetsin the case involving breach of trust. This
has been well illustrated in the ever celebrated case of Bank Bumiputra
Malaysia Berhad & Ors v Lorraine Osman & Ors* The plaintiff
brought an action against the defendant who happened to be a director
of thefirst plaintiff company and chairman of the Board of Directors of
the second plaintiff company (awholly subsidiary of the first plaintiff)

82 [2003] 5MLJ233.

3 AbdAziz Jin granting the plaintiff’s application to cross-examine the
deponent of the affidavit said: “I1t seemed to methat the question to be
answered waswhether, inaMarevaapplication, if aperson other than
the defendant claims an asset that the plaintiff seeks to preserve by
theinjunction on the contention that it isthe property of the defendant,
the question of the true ownership hasto be determined. If it hasto be
determined, thenif thereisconflict of affidavit evidence on any matter
relevant to the question of ownership, and the conflict cannot be
resolved by rejecting the evidence of one side for any of the reasons
stated by Lord Diplock, then the matter of the conflict has to be
determined by examining the makers of the affidavits so that the
guestion of true ownership may be determined.” Ibid at 238.

i [1985] 2MLJ236.
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whereby the plaintiff alleged that the defendant received the sum of RM
27,652,835 without the knowledge and approval of the plaintiffsand in
breach of his fiduciary duty as director and chairman. As the plaintiff
considered it as secret profits, an ex-parte application for Mareva
injunction was madeto restrain the defendant from transferring his assets
out of jurisdiction. The defendant was also required to make disclosure
asto the value, nature and whereabouts of his money, with referenceto
32 other banks and 102 other companies.

Interestingly, several companies which were affected by the
Mareva order applied for this order to be set aside and this can be seen
in the case of Aspatra Sdn Bhd & 21 Orsv Bank Bumiputra Malaysia
Bhd & Anor (BBMB).* Aspatra Sdn Bhd and others were among the
companies affected by the Mareva proceedings brought by BBMB
against Lorraine Osman and in this case they were allowed to be joined
as inteveners. They applied for this order to be set aside. Among the
i ssues discussed was whether the High Court judge was correct inlifting
the corporate veil of the intervenersand in holding that the assets of the
intervenerswere assets of Lorrain. The court held that it could generally
lift the corporate veil in order to do justice particularly where an element
of fraud is involved. In this case there was an element of fraud in the
receipt of secret profits and this was sufficient for the court to lift the
corporate veil for the purpose of determining whether the assets were
really owned by the company or by Lorrain.

A different approach was taken in the 1998 case of Dato’ Kam
Woon Wah v Mohd Jalil bin Sarip,® whereby the judge held that the
test of the Marevainjunction must be altered and varied according to the
nature of the case and in this case, the plaintiff applied for a Mareva
injunction in alibel action. The defendants wrote a letter to a Judicial
Commisioner referring to the consent order recorded by the parties and
basically the letter explained various arbitrary and unlawful acts taken
by the plaintiff in an attempt to dispose a piece of property. The plaintiff
took offence to the contents of the letter and sued defendant for
defamation. Thewrit for thisapplication was accompanied by asummons
in chambers seeking a Marevainjunction to restrain the defendant from
removing any of hisassetsfrom thejurisdiction of the court. The plaintiff

3 [1988] 1MLJ97.
3 [1998] 2 MLJ201.
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argued that the defendant had no other assets within the jurisdiction and
would take steps to dissipate the property

The defendant contended in hisdefence that the Marevainjunction
was not applicable to a defamation suit. This basically involved two
prospective actions and there was a fundamental difference between
the Marevainjunction and alibel action. A higher standard of proof, was
requiredin an application for an interiminjunction to restrain publication
of defamatory material whereas in an application for the Mareva
injunction, only a good arguable case must be shown, otherwise in the
words of James Fong J:

“it becomes easier to secureaMarevainjunction against
the property of the defendants before judgment than to
obtain an interim injunction to restrain publication of
alleged defamatory material beforetrial considering the
fact that in both these applications the questions of
whether there is defamation or no defamation can only
be determined at trial.”

In this case the requirement for a Mareva injunction must,
therefore be subject to where the defamatory statement is so obviously
untruthful’ or wherethe plaintiff had satisfied the court that the defendant
will fail.® Thisis one of the cases where the Malaysian court refused to
follow English principlesand the decision was made in accordance with
Malaysian needs, asisthe court’ sdiscretionto do so. Ultimately, flexibility
is shown and the advantage here lies upon the fact that the Mareva
injunctionisan equitableremedy, whichisusually granted, not only based
upon inherent jurisdiction,* but also subject to the discretionary power
of thejudge.

s At 2009.

38 Thejudge refused to follow the decision of the Singapore courtin Lee
Kuan Yew v Tang Lian Hong & other action, whereby in this case a
Marevainjunction was granted against the defendant on adefamation
case brought by the plaintiff. The judge applied the conventional
approach of good arguable case, or that there are serious questions to
betried. Further they have to prove by ‘solid evidence' that thereisa
real risk of a defendant dissipating his assets here and abroad, before
ajudgment or award is satisfied.

3 RHB Bank Bhd v. Zalifah Juan & Anor [2005] 4 CLJ430.
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Asfar asrequirementsfor Marevainjunction is concerned, most
of the judgesin Malaysia opine that a good arguable case must exist in
all such applications.®® Thereisno detailed distinction made on the‘ good
arguable case' requirement in Mareva injunctions and interlocutory
injunctions. However in some cases, in determining the element of ‘ good
arguable case,” aphrase such as*likely to recover judgment” isused, or
thejudgewill consider whether the defendants have an arguabl e defence.**
Nevertheless, it has been stressed by Gopal Sri Ram JCA in Hock Hua
Bank (Sabah) v Yong Liuk Thin,* that it is extremely relevant that a
higher standard of proof isrequired in establishing agood arguabl e case
in Marevaapplications compared to the usual application for an ordinary
injunction.® Thiswas done by considering the connection between the
defendant’s strength and weakness in defence, filed at the earlier stage
of the action. The court will refuse to grant Mareva injunction if the
fundamental element of good arguable case cannaot befulfilled. The Court
of Appeal in Wong Ho Enterprise Sdn.Bhd. & Orsv. Tiong Hoo Teck*
held that the High Court was wrong in not considering the payment
certificate has not been approved by Ministry of Education. The fact
that the claim was not finalized and approved caused uncertainty to the

40 Aspatra v Bank Bumiputra Malaysia Berhad [1988] 1 MLJ 97;
Algemene Bank Nederland N.V v Metromewah Sdn Bhd & 3 Ors
[1991] 2 CLJ1493; Ang Chee Huat v Engelbach Thomas Joseph [1995]
2MLJ83; Creative Furnishing Sdn Bhd v Wong Koi [1989] 2 MLJ 153
at 155; Pacific Centre Sdn Bhd v United Engineers (Malaysia) Bhd
[1984] 2 MLJ 143; Ace King Pte Ltd v Circus Americano Ltd & Ors
[1988] 2 MLJ 75; KSM Credit & Leasing Sdn Bhd v Datamaute (M)
Sdn Bhd & Ors[1986] 1 CLJ 500. Foo Sam Ming v Dato Matshah
Safuan [1993] MLJU 219; Tsoi Ping Kwan v Loh Lai Ngoh [1996]
MLJU 71; Yukilon Manufacturing Sdn Bhd [No 4] & Anor v Dato’
Wong Gek Meng & Ors[1998] MLJU 60.

4 Lien Hoe Sawmill Co. Sdn Bhd. v Yap Sng Hock & 2 Ors[1992] 2CLJ
1022. In this case athough the defendants have an arguable defence,
they do not have so much defence to convince the court that the
plaintiff’s good arguable case cannot succeed. The plaintiff still hasa
good arguable case.

42 [1995] 2MLJ213.

a3 In this case reference was made to the English case of The Tatiangela
[1980] 2LIoyd'sRep 193.

a4 [2008] 3MLJ321 at 324-325.
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cause of action and concurrently manifested into the non existence of a
good arguable case.

THE MAREVA INJUNCTION AND FAMILY DISPUTES

Unlike England and Wales, where freezing orders can be
considered as auseful tool in preventing any dissipation of matrimonial
property,® in Malaysia, the situation is different. Despite the fact that
theMarevainjunctionisnot fully utilizedinthefamily context, adistinction
was made in the case of Mangalam d/o Snniah v Kattayat Mohandas
s/o CP Narayanan Menon,* by Faiza Thamby Chik J between Mareva
injunction and interlocutory injunction in the pursuit to prevent ahusband
from dissipating matrimonial property prior to the hearing for divorcein
order to preserve status quo. He observed that the wife in this case did
not ask for the Marevainjunction and said:

“The principles applicableto Marevainjunction are not
relevant to interlocutory injunction under O 29 of the
RHC. A Marevainjunction isan equitablerelief but not
an injunction to prevent the status quo of the subject
matter of litigation. Itisan aid of execution. Indeciding
whether the Marevainjunction should be granted there
must be a strong prima facie case before it is granted.
Thereisno such requirement ininterlocutory injunction.
The American Cyanamid principle on interlocutory
injunction are not relevant to Marevainjunction which
isof adifferent character, for the successful application.
Marevainjunctionwill not obtain aperpetual injunction.”

The husband complained that such injunction has brought great
hardship to him and intrying to set aside theinteriminjunction, herelied
on cases dealing with Mareva injunction. The High Court held that all
these cases are not relevant and inapplicableto this case which involves

4 Section 37(2)(a) of the Matrimonial CausesAct 1973 gives the court
jurisdiction to prevent someone from disposing their assets.
46 [2006] 2MLJ281.
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interlocutory injunction and not the Mareva injunction. Indeed such
distinctionisimportant sincethe Marevainjunction has always been seen
asaparticular type of interlocutory injunction.

An interesting case can also be seen in Ismail Mohamad v
Wan Khairani Wan Mahmood & Another4” where it involved a dispute
between a divorced Muslim couple over the distribution of their assets.
Both husband and wife were shareholders of a company and the wife
owned 7.97% of the shares. The wife brought an action to the High
Court as the shareholder of the company to protect her interest in the
company relating to the proceeds of compensation to two parcels of land
belong to company which had been acquired by the government and
these proceeds were paid to the husband’s personal account. The Court
of Appeal granted an injunction to prevent the husband from dissipating
the monies, equivalent to the wife's share in the company, held by the
husband asatrustee. Both of them appeal ed to the Federal Court against
the grant of partial injunction. The appeal by the wife was granted and
the Federal Court granted an injunction to prevent the husband from
dissipating 100% of the monies held by the husband for the company.

Thewifeinthiscase hastaken similar action against the husband
in relation to harta sepencharian in Syariah Court. The Court of Appeal
when granted apartial injunction i.e preventing the husband to dissipate
compensation money based on the wife's share, was of the view that
there might be an overlapping jurisdiction between Syariah Court and
the civil court if an injunction were to be granted in full. The Federa
Court on the other hand decided that these two cases were different in
nature. In the Syariah Court the wife claimed an injunction to prevent
the husband to dispose his assets in order to protect her claim for the
distribution of harta sepencharian. Neverthelessin the Civil Court the
wife was seeking her right asaminority shareholder. Zaki TunAzmi CJ
in delivering the judgment of the Federal Court said:

“Her motive may be to protect her rights as a wife but
that was irrelevant. One must view her application as
one by ashareholder. It does not prevent her from doing
so. It isnot denied that if she had not filed an action to
claim harta sepencharian in the Syariah Court, the

a7 [2000] 4 CLJ653.
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objection to her filling the derivative action may not
arise.”

THE MAREVA INJUNCTION AND THE ARBITRATION
ACT 2005

Under the Arbitration Act 2005, a party may apply to a High
Court for any interim measures and the High Court may makethe orders,
among othersfor the preservation, interim custody or sale of any property
which isthe subject-matter of the dispute®® and ensuring that any award
which may be madein thearbitral proceedingsisnot rendered ineffectual
by the dissipation of assets by a party.*® The High Court may also make
orders for an interim injunction or any other interim measure.® This
application may be made before or during arbitral proceedings. In the
case where an arbitral tribunal has already ruled on this relevant matter,
the High Court shall treat any findings of fact madein the course of such
ruling by the arbitral tribunal as conclusive for the purposes of the
application.® Besides the High court, the arbitral tribunal has power to
order interim measures.®

In arestricted sense the term ‘interim measures of protection,’
usually refersto the preservation and protection of the subject matter of
the dispute pending final disposal of the dispute. Standing on itsown, the
term ‘interim measures’ could equally refer to theinterlocutory directions
required for the orderly conduct of the proceedings.®® In the case of
Ikatan Innovasi Sdn. Bhd v KACC Construction Sdn. Bhd,* the
relationship between the grant of Marevainjunction to parties partaking
arbitration preceedingswas discussed. It revolves around two paragraphs,

8 Section 11(1)(f) of theArbitration Act 2005.
49 Section 11(1)(g) of theArbitration Act 2005.
50 Other orders may include security for costs, discovery of documents

and interrogatories, giving of evidence by affidavit, appointment of a
receiver and securing the amount in dispute.

51 Section 11(2) of theArbitration Act 2005.
52 Section 19 of the Arbitration Act 2005.
53 Dato’ Mahadev Shankar, “ An Overview Of Malaysian Arbitration Law

In2002’ [2003] 1 MLJi; [2003] 1MLJA 1.
54 [2008] 3CLJ48.
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namely (f) and (g) of section 11(1) of the Arbitration Act 2005. Abdul
Aziz Rahim Jinthis case stated that despite the fact the High Court may
make order for the preservation of any property, which is the subject
matter of the dispute, inthis case section 11(1) (f) of thisArbitration Act
2005 could not be applied as the dispute did not involve property but
related to liquidated sum in form of payment under a contract.
Nevertheless para(g) of the same section, according to thejudge,
covers a wider scope, keeping aside the nature of property involved.
The High Court may make such order as the court thinks just and
appropriate in the circumstances in order to ensure the award that the
applicant or plaintiff may obtaininthearbitration proceedingswill not be
rendered ineffectual and of no value, due to the defendant’s dissi pation.

THE MAREVA INJUNCTION AND THE SYARIAH COURT

Injunction under Syariah law is not something new.%® There are
severa provisions in the Al-Qur’an® and Sunnah,% the two primary
sources of Islamic law that mention the concept of injunction beitin a
mandatory or prohibitory form. Example can be seenin Surah a-Bagarah;
ayat 231 whereby Allah says:

“When you divorce women and they fulfil the term of
their iddah, do not prevent them from marrying their
(former) husband if they mutually agree on equitable
terms. Thisinstructionisfor all amongst you, who believe

55 Dr. Najibah Mohd Zin, “Injunksi Dalam Undang-Undang Islam dan
Pemakaiannyadi Mahkamah Syariah,” in the book edited by Tgjul Aris
Ahmad Bustami and ors, Isu-lsu Mahkamah Syariah. Harta
Sepencarian Prosiding Ex-parte Perintah Injuksi, Pusat Undang-
Undang UIAM, 2003 at 106-119.

56 The very word of God, used by Muslim as guidance and referencein
all matters. Thisisthe main source of reference in the syariah and is
supplemented by Sunnah, sincethewordinginAl-Qur’anisinagenera
form.

57 The action and saying of the Prophet and is a supplementary to the
Al-Qur’ an.
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in God and the last day. That is (the course making for)
most virtue and purity amongst you.”

Thisis considered an order whereby |slam sees the termination
of marriage as a serious matter and nobody should prevent the reunion
of thedivorced coupleif they have complied with every lawful device.%®

Referring to the Sunnah of Prophet Muhamad (s.a.w) the
injunction in the form of both mandatory and prohibitory order can be
found in many hadiths. An example can be seen in the case where
Abdullah bin Umar divorced hiswife while shewas menstruating. When
his father Umar mentioned this to the Prophet (s.aw), he said:

“Command him, he must take her back and keep her till
sheispurified, then has another menstrual period andis
purified. Then if he desires, he may divorce her during
the period of purity before he has intercourse with her.
Thisisthedivorcefor waiting period as commanded by
Allah, the Exalted.”*®

This is an example where the order to take back a wife whom
the husband has divorced during her menstrual period, as one of the
regquirement of divorce under Islamic law isthat it need to be donewhen
the wifeisin the state of purity.®

InMaaysia, theusageof injunctioninthe Syariah court isonly
limited to several aspects as these matters have been dealt with under
the Federal Constitution, bearing in mind that its application is limited
within each state’sjurisdiction.s! Although the practiceis not aswide as
in the civil court, there are several statutory provisions relating to
injunction which can be found relating to Islamic Family Law. Thiscan

58 A. Yusuf Ali, The Holy Qur’an, The Translation and Commentaries.
Islamic Propagation Centre International, at 92-93.

% Sunan Abu Dawud, Volume 2, at 600.

60 Despite the fact that divorce is lawful, it should be avoided as far as

possible and it should be the last resort after means for conciliation
failed. The approved method of divorce according to sunnah isthat it
should be done when the women is not in the state of menstrual.

61 Federal Constitution, List 11, Ninth Schedule.
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be seen in cases relating to prohibited marriages,®? prohibitory order to
prevent the husband from abusing the wife,% and also to enter into any
transaction or transferring any property which may deprive the wife
from receiving any maintenance and alimony.

There is yet an attempt made by Syariah Court to utilise the
Mareva injunction. Although the concept of freezing assets is not
something new under shariah, the matter of jurisdiction and procedures
need to be taken into consideration. Despite the Shariah Court’s
jurisdiction being limited mainly to family matters, one cannot deny the
fact the Marevainjunction is an effective tool to prevent dissipation of
property pending the settlement of divorce. In a speech by Dato’ Abdul
Hamid bin Mohamad,% on Judiciary and Legal System in Maaysia, he
commented on the use of the Marevainjunction in order to prevent any
dissipation of any jointly acquired property by the partiesto a divorce.
He acknowledged the fact that the civil court in Malaysiamay order the
Mareva injunction ex-parte and this may have effect on any property
situated anywherewithin jurisdiction. Unfortunately thisisnot the position
with the Syariah Court and moreover being aremedy adopted from English
law, the principles of Marevainjunction is not something familiar to the
Syariah court judges. If the Syariah Court is able to grant such order it
will only be effective within a particular state. If these properties are
situated in four different states, there shall be four different applications
andinthe case of appeal, four different appeals. Matterswill be worsened
if all these Syariah Appellate Courts decide differently.

62 Islamic Family Law Act Federal Territory 1984, section 9.
63 Islamic Family Law Act Federa Territory 1984, section 107(2).
64 The speech was made when hewas ajudgein the Court of Appeal. He

wastheformer Chief Justice of Malaysia. Dato Abd Hamid Mohamad;
‘Sistem Kehakiman dan Perundangan di Malaysia: Satu Wawasan,’
membincangkan kedudukan undang-undang sivil, undang-undang
Islam, mahkamah sivil dan mahkamah syariah di Malaysia dan
kemungkinan penyatuan kedua-duamahkamah itu [2001] 4 MLJcIxxx;
[2001] 4MLJA 180.



244 ITUM LAW JOURNAL VOL.17 NO. 2, 2009

CONCLUSION

Injunction, particularly the Mareva injunction has so much to
offer, in order to serve justice as an instrument of equity. This hasto do
with thefact that Marevainjunction ensuresthat the fruits of ajudgment
given in favour of the plaintiff, will not be frustrated by the act of the
defendant. Courts in Malaysia are very adamant in stressing the fact
that the Marevainjunction isindeed an equitable preventive relief. The
very basic concept of balance of convenience has been used as one of
the main considerationsfor the grant and refusal of Marevainjunction.®
The famous maxim of equity that ‘ He who seek equity must come with
clean hands” isalso one of thefactorsto be considered asthejurisdiction
to grant a Mareva injunction. In lkatan Innovasi Sdn Bhd v KACC
Construction Sdn.Bhd,% Abdul Rahim Aziz J. emphasized that if any
of the parties come to court with their handstainted with inequitiesthen
the court should not accede to their requests. In other words, the court
cannot be used as an instrument to perpetrate injustice and that in the
circumstanceit will beatravesty of justiceif the court does not consider
the question as to where the justice of the case lies. &

Despiteall these, the Marevainjunctionisstill one of the powerful
toolsin theform of preventiverelief in Malaysia. The utilisation of this
remedy can also be extended to cover fields from commercial law to
family law and personal disputes, and the protection offeredisnot limited
totheindividua ssolely but can also be extended to the public asawhole.
This can be seen in an action to protect investors where the Securities
Commission (SC) on 6 September 2007 obtained Mareva injunction to
prevent TheAyer Molek Rubber Company Berhad (Ayer Molek) and its
solicitorsMessrs. Ropizah Ambri & Co from disposing of or dealing with
or dissipating any of itsassetsin or outside Malaysia up to the value of
RM20 million, which represents the company’s sal e proceeds of several
piecesof land in 2006 and 2007. Thisresulted from an investigation into

65 EHQ Projects Sdn.Bhd. & Orsv. Equipro Sdn.Bhd & Ors[2008] 7 CLJ
343, Brights Rims Manufacturing Sdn, Bhd. v. Victor Taichung
Machinery Works Co Ltd & Anor [2007] 4 CLJ 230.

66 [2008] 3CLJ48.

67 Larut Cosolidated Bhd & Anor v. Khoo EeBee & Ors[1997] 5CLJ307
at 334.
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the 2006 and 2007 sales of land made by Ayer Molek. The findings
revealed that these sales were undertaken without the shareholders
approval and werein breach of paragraphs 10.04 and 10.06 of the Bursa
Malaysia Listing Requirements.®®Although Mareva orders were
introduced more than two decades ago, there are afew issues that need
to be settled. The most pertinent issue will be the protection that isto be
given to third party and this need to be solved in a very subtle way as
there are many precedents which can be taken from other jurisdictions,
especialy from Australiaand England.

68 http://www.sc.com.my/eng/html/resources/press/pr_20070907.html.



