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ABSTRACT

One of the important components in the creation of
contract in Islamic law, apart from the contracting
parties (Ñâqidân) and subject matter of contract
(maÍal al-Ñaqd), is formation (Îîghah). It consists of
two essential elements i.e. offer (îjâb) and acceptance
(qabûl). The absence of formation will render the
contract invalid and imperfect. Nevertheless, in the
case of hibah as it is a kind of contract of charity
(tabarruÑ), the issue arises as to whether the element
of acceptance is required in order to constitute a
valid hibah. Added to this is the issue of whether hibah
is completed and ownership of property transferred
to the recipient as is the case with other types of
contract when all of the above three components of
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contract and their requirements are fulfilled. This
study examines issues relating to these two important
matters of hibah, since disputes among parties in the
Syariah Courts of Malaysia mostly involve these. The
examination focuses on the positions of Muslim
jurists of the four well-known schools of law, i.e.
ShâfiÑî, ×anafî, Mâlikî and ×anbalî, on the issues.
In addition, as the law of hibah for Muslims in
Malaysia is mostly uncodified, the study also
examines the law that has been applied by various
Syariah Courts in Malaysia regarding these issues,
especially whether their decisions are solely based
on the law according to the school of ShâfiÑî. This is
in order to find out an acceptable set of  rules that
could govern the creation of a valid and perfect
hibah.

INTRODUCTION

Islamic law (sharîÑah) is a body of rules pertaining to the conduct
of a person which is embodied in the texts of the Qur’Én and the Sunnah,
and derived by Muslim jurists through the process of ijtihÉd by means of
established principles and methodologies found in the Qur’Én and the
Sunnah.3 It is a revealed law which principally consists of two main
divisions: devotions (ÑibÉdah) and civil matters (ÑÉdah/muÑÉmalah). The
purpose of the former is to organize the relationship between man and
his Creator. Meanwhile the latter pertains to the relationship between
man and man, which includes all types of rules relating to family, property,
transactions, crime and punishment etc.4

In Malaysia, the application of Islamic law is very limited. It is a
state matter, and is principally confined to personal and family matters.
The Syariah Court of each state in Malaysia, and the Syariah Court of
the Federal Territories are given the power to administer Islamic law for

3 See ×assan, ×usayn HÉmid, al-Madkhal li DirÉsat al-Fiqh al-IslÉmÊ,
2nd Edition, Maktabat al-MutanabbÊ, Cairo, 1979, 7-10.

4 Ibid., 15-21.



Acceptance (Qabul) and Taking Possession (Qabd) of Hibah under Islamic Law  169

Muslims in their respective jurisdictions. Hibah is one of the matters
that fall exclusively under the jurisdiction of the Syariah Court. For
example, section 61 (3) of Administration of the Religion of Islam (State
of Selangor) Enactment 20035 provides:

“The Syariah High Court shall-
(a) in its criminal jurisdiction, try…
(b) in its civil jurisdiction, hear and determine all

action and proceeding if all the parties to the
actions or proceedings are Muslim and the
actions and proceedings related to-
(i) betrothal, marriage, ruju’…
(ii) …
(iii) …
(iv) …
(v) …gifts inter vivos,…”

To date, there is no specific provision on hibah under Islamic
law in Malaysia. However, many cases have been brought to the Syariah
Court for decision. This study will focus on issues relating to acceptance
and taking possession of subject matter of hibah under Islamic law in
general and the law as applicable in Malaysia.

MEANING  OF  HIBAH  AND  HOW  IT  DIFFERS  FROM
OTHER  TYPES  OF  DISPOSITION

Hibah is a type of disposition of property that takes effect during
a person’s lifetime i.e. an inter vivos disposition.6 It is a voluntary
disposition  where a person  may give his  property  to whomever he
wishes, be it a relative or a stranger.7 However, hibah to relatives is

5 Enactment No. 1 of 2003.
6 Al-AnÎÉrÊ, al-QÉÌÊ AbÊ ZakariyyÉ YaÍya, AsnÉ al-MaÏÉlib sharÍ RawÌ

al-ÙÉlib, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1422H/2001, Vol. 8, 565; Ibn
QudÉmah, AbÊ MuÍammad ÑAbd Allah ibn AÍmad ibn MuÍammad, al-
MughnÊ, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1414H/1994, Vol. 5, 387.

7 Al-GhamrÉwÊ, MuÍammad ZuhrÊ, AnwÉr al-MasÉlik sharÍ ÑUmdah
al-SÉlik wa ÑUddah al-NÉsik, DÉr al-Fikr, Beirut, n.d, 261.
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preferred,8 as the Qur’Én clearly lays down that voluntary disposition of
property firstly begins with the relatives.9  It states:

“…To spend of your substance, out of love for Him, for
your kin, for orphans, for the needy, for the wayfarer,
for those who ask…”10

Hibah is a contract of transferring ownership of property that
falls under the charitable category like endowment (waqf), bequest
(waÎiyyah), loan for use (iÑÉrah) and alms, which is based on giving (or
helping) by one person to another without any exchange.11 It is
unanimously agreed that the legal ruling (Íukm) on making hibah is that
it is commendable.12 Its objective in general is to strengthen the
relationship among family members as well as members of the society.
In addition, it inculcates in a person a sense of love, brotherhood and
friendship, or in other words, a sense of responsibility toward his family
member or his fellow human being.13 Islam emphatically encourages
Muslims to help each other in promoting and doing good deeds as the
Qur’Én clearly states, “Help you one another in righteousness and
piety…”14

8 Al-ÑImrÉnÊ, AbÊ al-×usayn YaÍya ibn AbÊ al-Khayr ibn SÉlim, al-BayÉn
fÊ Madhhab al-ShÉfiÑÊ, DÉr al-MinhÉj, n.pp, 1421H/2000,Vol. 8, 108; Ibn
QudÉmah, AbÊ MuÍammad ÑAbd Allah ibn AÍmad ibn MuÍammad, al-
KÉfÊ fÊ Fiqh al-ImÉm AÍmad ibn ×anbal, al-Maktab al-IslÉmÊ, Beirut,
1408H/1998, 520.

9 Al-ÑImrÉnÊ, Vol. 8, 108.
10 Al-Qur’Én, al-Baqarah (2):177.
11 ShalabÊ, MuÍammad MuÎÏafÉ, al-Madkhal fÊ TaÑrÊf bi al-Fiqh al-IslÉmÊ

wa QawÉÑid al-Milkiyyah wa al-ÑUqËd fÊhi, DÉr al-NahÌah al-
ÑArabiyyah, Beirut, 1405H/1985, 567.

12 Al-ZaylaÑÊ, Fakhr al-DÊn ÑUthmÉn ibn ÑAlÊ, TabyÊn al-×aqÉ’iq SharÍ
Kanz al-DaqÉ’iq, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1420H/2000, Vol.
6, 48; al-NafrÉwÊ, AÍmad ibn GhanÊm ibn SÉlim ibn MahannÉ, al-
FawÉkih al-DawÉnÊ Ñala RisÉlah Ibn AbÊ Zayd al-QayrawÉnÊ, DÉr al-
Kutub al-ÑIlmiyyah, Beirut, n.d., Vol. 2, 253; al-ÑImrÉnÊ, Vol. 8, 107; Ibn
QudÉmah, al-MughnÊ, Vol. 5, 387.

13 Al-SarakhsÊ, AbÊ Bakr MuÍammad ibn AÍmad ibn AbÊ Sahal, al-
MabsËÏ, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1999, Vol. 11, 56; al-ZaylaÑÊ,
Vol. 6, 48.

14 Al-Qur’Én, al-MÉ’idah (5):2.
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Generally, hibah differs from other types of dispositions of similar
nature like alms (Îadaqah) and presents (hadiyyah). Øadaqah is
basically giving property either to a needy or wealthy person where a
giver expects a reward in life after death.15 Meanwhile (hadiyyah) is
giving a property as a mark of honour, endearment,16 a reward or bonus
to a recipient17 and basically deals with a movable property.18 Majority
of the ShÉfiÑÊ jurists are of the view that these two types of disposition do
not necessarily require the element of offer and acceptance and can
take place by mere give and take19 which definitely differs from hibah.

THE  ESSENTIAL  ELEMENTS  OF  HIBAH

Creation of hibah, like the creation of any other types of contract,
is deemed valid if all of its essential elements and requirements are
fulfilled. Nevertheless, Muslim jurists have different opinions regarding
the important elements of hibah. The MÉlikîs, ShâfiÑîs and ×anbalîs view
that the contracting parties (i.e. donor and donee), subject matter of
hibah (i.e. property given), and formation (i.e. offer and acceptance)
are the important elements of hibah.20 Without these three elements,

15 Al-MarghÊnÉnÊ, BurhÉn al-DÊn AbÊ al-×asan ibn AbÊ Bakr, al-HidÉyah
SharÍ BidÉyat al-MubtadÊ, n.d., DÉr IÍyÉ’ al-TurÉth al-ÑArÉbÊ, Beirut,
Vol. 3, 229; al-GhamrÉwÊ, MuÍammad al-ZuhrÊ, al-SirÉj al-WahhÉj, DÉr
al-Fikr, n.pp, n.d., 307; al-BahËtÊ, ManÎËr ibn YËnus ibn IdrÊs, KashshÉf
al-QinÉÑ Ñan Matn al-IqnÉÑ, DÉr al-Fikr, Beirut, 1402H/1982, Vol. 4, 299.

16 Al-×usnÊ, TaqÊy al-DÊn AbÊ Bakr ibn MuÍammad, KifÉyat al-AkhyÉr fÊ
×all GhÉyat al-IkhtiÎÉr, DÉr al-Khayr, Beirut, 1414H/1994, Vol. 1, 307;
al-BahutÊ, Vol. 4, 299.

17 Al-BahËtÊ, Vol. 4, 299.
18 Al-NawawÊ, AbÊ ZakariyyÉ YaÍya ibn Sharaf, RawÌat al-ÙÉlibÊn, DÉr

al-Kutub al-ÑIlmiyyah, Beirut, 1421H/2001, Vol. 4, 437; YËsof, al-Shaykh
MarÑÊ al-×anbalÊ, GhÉyat al-MuntahÉ fÊ al-JamÑ Bayn al-IqnÉÑ wa al-
MuntahÉ, al-Mu’assasah al-SaÑdiyyah, al-RiyÉÌ, n.d., Vol. 2, 318.

19 Al-NawawÊ, Vol. 4, 428; al-AnÎÉrÊ, Vol. 5, 568.
20 Al-DardÊr, AbÊ al-BarakÉt AÍmad ibn MuÍammad ibn AÍmad, al-SharÍ

al-ØaghÊr ÑalÉ Aqrab al-MasÉlik ÊlÉ Madhhab al-ImÉm MÉlik, WizÉrat
al-ÑAdl wa al-Shu’Ën al-IslÉmiyyah wa al-AwqÉf, United Arab Emirate,
1410H/1989, Vol. 4, 141; al-AnÎÉrÊ, Vol. 5, 567 & 574; al-LablayhÊ,
ØÉliÍ ibn IbrÉhÊm, al-SalsabÊl fÊ MaÑrifat al-DalÊl, Maktabat NizÉr
MuÎÏafa al-BÉz, al-RiyÉÌ, 1417H/1996, Vol. 3, 230.



IIUM LAW JOURNAL VOL. 17 NO. 2, 2009172

hibah is invalid. This view, in principle, is also the view of the Syariah
Courts in Malaysia. For instance, in Salmiah binti Che Hat v Zakaria
bin Hashim,21 the Syariah Lower Court of Bukit Mertajam Pulau Pinang
stated that:

“Hibah has three elements: parties to a contract of hibah
i.e. donor and donee; contract (Ñaqd) i.e. offer and
acceptance; and subject matter of hibah.”22

On the other hand, the ×anafî jurists confine the element of
hibah to the formation only.23 The difference of opinions regarding the
issue, however, is merely theoretical. This is because if there is formation,
it is inevitable that there shall be contracting parties as well as property
given. Since offer and acceptance originate from contracting parties (i.e.
donor and donee), the offer by the donor and the acceptance by the
donee shall have legal effect on the subject matter of hibah. In this
regard, ×Émid ×assan in his discussion on the essential elements of
contract in general under Islamic law asserts that:

“The difference of opinion between the majority of
Muslim jurists and ×anafÊ scholars24 is merely theoretical
and it does not result in any legal effect in practice.”25

The above discussion shows that the Muslim jurists are unanimous
that the formation (Îîghah) constitutes one of the important elements in
the creation of a valid hibah. The absence of formation will make hibah
invalid.

21 (2001) 14 JH 79.
22 (2001) 14 JH 82.
23 Al-KÉsÉnÊ, ‘Ala’ al-DÊn AbÊ Bakr  ibn MasÑËd, BadÉ’iÑ  al-ØanÉ’iÑ fi

TartÊb al-SharÉ’iÑ, DÉr al-Fikr, Beirut, 1417H/1996,Vol. 6, 174.
24 That is regarding the essential elements of contract.
25 ×assan, al-Madkhal li DirÉsat al-Fiqh al-IslÉmÊ, 241.
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ACCEPTANCE  OF  HIBAH

The question that arises is whether the validity of hibah requires
both elements of formation, i.e. offer by donor and acceptance by donee.
Would it be sufficient if the element of offer exists, while the element of
acceptance is missing? In other words, whether hibah can be created
with the intention of one party only, i.e. donor, or does it require the
intentions of both the donor and the donee.

The majority of Muslim jurists (i.e. the MÉlikÊs, ShÉfiÑÊs and
×anbalÊs) hold the view that the validity of hibah is subject to the existence
of both elements of formation, i.e. offer by donor and acceptance by
donee.26 The argument for this view is that hibah is a type of transaction
consisting of transfer of ownership from one person to another, and
therefore it requires both elements of offer and acceptance similar to
other contracts of alienation of property, such as a contract of sale.27

This view is supported by some ×anafÊ jurists where the chief proponent
is Zufar,28 the disciple of AbË ×anÊfah, followed by other jurists like al-
QudËrÊ,29 al-MarghÊnÉnÊ30 and al-MawÎalÊ,31 all of whom opine that the
validity of hibah depends on both elements of formation.32 As hibah is

26 ÑAbd al-WahhÉb al-BaghdÉdÊ, al-QaÌÊ AbË MuÍammad, al-IshrÉf Ñala
Nakt MasÉ’il al-KhilÉf, DÉr Ibn ×azm, Beirut, 1420H/1999, Vol. 2, 673;
al-ShÊrÉzÊ, AbÊ IsÍÉq IbrÉhÊm ibn ÑAlÊ ibn YËsof al-FayrËz AbÉdÊ, al-
Muhadhdhab fÊ Fiqh al-ImÉm al-ShÉfiÑÊ, DÉr IÍyÉ’ al-TurÉth al-ÑArabÊ,
Beirut Lebanon, 1414H/1994, Vol. 1, 583; Ibn MufliÍ, AbÊ IsÍÉq BurhÉn
al-DÊn IbrÉhÊm ibn MuÍammad, al-MubdiÑ SharÍ al-MuqniÑ, DÉr al-
Kutub al-ÑIlmiyyah, Beirut, 1418H/1997, Vol. 5, 192.

27 Al-ShÊrÉzÊ, Vol. 1, 583; Ibn al-Muqri’, Sharaf al-DÊn IsmÉÑÊl ibn AbÊ Bakr
ibn ÑAbd Allah, IkhlaÎ al-NÉwÊ fÊ IrshÉd al-GhÉwÊ ilÉ MasÉlik al-
×ÉwÊ, DÉr al-Kutub al-ÑIlmÊyyah, Beirut Lebanon, 1424H/2004, Vol. 2,
236.

28 He is al-ImÉm Zufar  ibn al-Huzayl ibn Qays al-ÑAnbarÊ al-BaÎarÊ died
in 158H/775.

29 Died in 428H/1037.
30 Died in 593 H/1179.
31 Died in 683H/1285.
32 See al-KÉsÉnÊ, Vol. 6, 174; al-QudËrÊ, AbÊ al-×asan AÍmad ibn JaÑfar,

MukhtaÎar al-QudËrÊ fÊ al-Fiqh al-×anafÊ, DÉr al-Kutub al-ÑIlmiyyah,
Beirut, 1418H/1997, 124; al-MarghÊnÉnÊ, Vol. 3, 222; al-MawÎalÊ, ÑAbd
Allah ibn MaÍmËd ibn MawdËd, al-IkhtiyÉr li TaÑlÊl al-MukhtÉr, DÉr
al-Kutub al-ÑIlmiyyah, Beirut, 1419H/1998, Vol. 3, 54.
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a contract, it is similar to any other type of contract which requires both
elements of formation for its validity.33 This means that the acceptance
by the donee is necessary in order to constitute a valid hibah and
consequently, if there is only an offer by the donor without an acceptance
by the donee, hibah is invalid and it does not therefore exist.

On the other hand, some ×anafÊ jurists hold the view that the
important element of hibah is only the offer by the donor, and the
acceptance by the donee is not necessary.34 This means that the validity
of hibah depends merely on the offer by the donor. Thus according to
this view hibah can be created with the intention of one party only. The
basis of this view is that hibah is a type of charitable contract and therefore,
it is validly created with the intention of the donor only as is the case with
bequest (waÎiyyah).35 On this basis, they argue that if a person swears
that he will not make a hibah to a particular person, and later makes a
hibah in favour of that person, it is considered as a breach of his oath
even though there is no acceptance from that person.36 Nevertheless,
al-ÑAynÊ37 and QÉÌÊ ZÉdah AfandÊ38 contend that the element of
acceptance is meant to establish ownership of the donee and its position
is the same as that of taking possession.39 In this regard, some ×anafÊ
jurists have raised doubt relating to the non-requirement of acceptance
in the creation of a valid hibah. This is because according to the ×anafÊ
school, acceptance of hibah need not necessarily be verbal, as
acceptance may also take place by conduct.40  Consequently, Ibn ÑÓbidÊn

33 Al-ZaylaÑÊ, Vol. 6, 49.
34 Al-KÉsÉnÊ, Vol. 6, 174; QÉÌÊ ZÉdah AfandÊ Sham al-DÊn AÍmad ibn

QËdir, NatÉ’ij al-AfkÉr fÊ Kashf al-RumËz wa al-AsrÉr, DÉr al-Fikr,
Beirut, n.d., Vol. 9, 19-20.

35 QÉÌÊ ZÉdah AfandÊ, Vol. 9, 19.
36 Al-MaydÉnÊ, ÑAbd al-GhanÊ al-GhanÊmÊ, al-LubÉb fÊ SharÍ al-KitÉb,

al-Maktabah al-‘Ilmiyyah, Beirut, 1413H/1993, Vol. 1, 171.
37 Died in 885 H/1480.
38 Died in 988 H/1580.
39 QÉÌÊ ZÉdah AfandÊ, Vol. 9, 19-20; Badr al-DÊn al-ÑAynÊ, MaÍmËd ibn

AÍmad ibn MËsa, al-BanÉyah SharÍ al-HidÉyah, DÉr al-Kutub al-
ÑIlmiyyah, Beirut, 1420H/2000, Vol. 10, 160.

40 See Ibn ÑÓbidÊn, MuÍammad AmÊn ibn ÑUmar, Radd al-MukhtÉr Ñala
al-Durr al-MukhtÉr, DÉr IÍyÉ’ al-TurÉth al-ÑArabÊ, Beirut, 1419/1998,
Vol. 8, 426.
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assumes that those who opine that hibah does not require acceptance,
refer to acceptance by word.41 It does not mean that hibah does not
require the element of acceptance at all. Based on this, he concludes
that the two views regarding the requirement of acceptance in the creation
of hibah could be reconciled.”42

The above discussion indicates that the element of acceptance
is necessary in the creation of a valid hibah according to the ×anafÊ
jurists. However, the mode of acceptance need not necessarily be verbal,
as it can also be by conduct. This view is further supported by Majallah
al-AÍkÉm al-ÑAdliyyah43 where article 837 clearly states that, “Hibah
is concluded by offer and acceptance….” Thus the position of the ×anafÊ
jurists on the issue of the acceptance of hibah is the same as the majority
of jurists.

Therefore, the consent of both parties is necessary in the creation
of a valid hibah, since mutual consent is the basis of the creation of a
valid contract under Islamic law. The Qur’Én clearly states:

“O you who believe, devour not your property among
yourselves by unlawful means except that it be trading
by your mutual consent.”44

The position of Syariah Courts in Malaysia on the issue of
acceptance of hibah is also in a state of flux. Some Syariah Courts
seem to agree with the view of the majority of Muslim jurists. In Salmiah
binti Che Hat v Zakaria bin Hassan,45 the Syariah Lower Court of
Bukit Mertajam Pulau Pinang held, among others, that hibah of a plot of
land in the district of Seberang Tengah by the plaintiff and the defendant’s
adopted father to the defendant was not valid, since there was no
acceptance by the defendant,46 even though the defendant had taken the
land and built a house on such land. The court asserted that the evidence
provided by the defendant did not not show that the defendant had

41 Ibid.
42 Ibid.
43 Majallah al-AÍkÉm al-ÑAdliyyah is the Ottoman Civil Code which is

basically based on the ×anafi school of law.
44 Al-Qur’Én, al-NisÉ’(4):29.
45 (2001) 14 JH 79.
46 (2001) 14 JH 83-84.
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pronounced acceptance of hibah verbally. In addition, there was no
documentary evidence to support the matter.47

On the other hand, some of the Syariah Courts seem to have
applied the view of some ×anafÊ jurists. There were cases where hibah
was held to be valid even though there was no acceptance. In Poolimahee
Rajeswary @ Fatimah binti Baba v Meah binti Hassan,48 the Syariah
High Court of Federal Territories held that a piece of land with a house
bearing the address Lot 6C, Kampung Sri Petaling, Pantai Dalam Kuala
Lumpur, was a hibah of the late Baba bin Othman to his adopted daughter,
Fatimah binti Baba, the plaintiff. The said properties were later taken by
the government for the purpose of construction of a highway and all
compensation related to the properties was to be delivered to the plaintiff.
The court also nullified the inheritance certificate issued by the Syariah
Court Kuala Lumpur bearing No 079/2001 dated 16 August 2001 which
excluded the plaintiff from entitlement to the property left by Baba.  In
this case, based on evidence that had been provided, there was only the
offer by the late Baba without acceptance of hibah by the plaintiff either
by word, in writing or by action. However, the court clearly held that all
elements of hibah existed.49

Similar is the case of validation of hibah to Norizan Bt.
Mansor,50 the plaintiff. The plaintiff was an adopted daughter of the late
Jamaliah bt. Burhan, who owned a half portion of the land of Lot 231,
while another half was owned by her sister. During her lifetime she
declared in writing her intention to give her portion of the land to the
plaintiff. After the said land was sold, the late Jamaliah did not have
opportunity to collect the ten percent of advance payment by herself,
instead she entrusted the plaintiff to collect the said payment. After the
death of Jamaliah, the plaintiff did not collect the rest of the payment,
since she was uncertain regarding the status of the money, whether it
was considered as a part of the estate of the late Jamaliah or the latter’s
hibah to her. The Syariah High Court of Pulau Pinang held that the
selling price of the land was a hibah of the late Jamaliah to the plaintiff.
In this case there was no clear acceptance of hibah by the plaintiff but

47 (2001) 14 JH 85.
48 (2005) 19 JH 164.
49 (2005) 19 JH 166-169.
50 (2004) 17 JH 69.
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the court was of the view that the hibah has been concluded. The court
observed as follows:

“In this matter the donor has given the hibah property
to the plaintiff and the plaintiff has also received ten
percent of the selling price of the said property as an
advance payment. In the opinion of the Court, the
element of hibah has been fulfilled since such hibah
has taken place when both donor and donee are still
alive. There is the circumstantial evidence or the
expression by word which was mentioned by the witness
that such hibah will be given to the plaintiff as a
sympathetic gesture towards her since she still has a
small child.”51

In the case of Eshah bt Abdullah and five others v Aminah bt Abdul
Razak, Minah bt. Awang, Kalsom Binti Mohamad,52 the Syariah High
Court of Terengganu clearly adopted the view of some ×anafÊ jurists.
The court stated that:

“According to Islamic law hibah is completed in the
contractual session of hibah even though without stating
“I accepted.”53

Thus in this case, it was held that 2/12 of the land at Lot 3467,
Mukim Bukit Besar, Kuala Terengganu, that was owned by late Muhamad
bin Abdullah, consisting of three shop lots, was hibah from the late
Muhamad in favour of Aminah bt Abdul Razak, the first defendant, and
Noraini Hayati binti Mohamad Yusof and Zaini binti Mohamad (i.e. one
shop lot for each one of them). This is regardless of the fact that the said
hibah was not accepted by the first defendant and the other two recipients.
The plaintiffs were not satisfied with the decision of the court and appealed
to the Syariah Appellate Court.54

51 (2004) 17 JH 71-72.
52 (2003) 16 JH 51.
53 (2003) 16 JH 59.
5 4 See n. 117.
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 MODE  OF  ACCEPTANCE

Acceptance is an important element of formation in the creation
of a valid hibah according to the majority of Muslim jurists. They are
unanimous that the acceptance can be done verbally by expressing the
words “I accept” or “I agree.”55 This is so because verbal expression is
the original form of communicating intention and manifestation of the
will.56

With respect to acceptance by conduct or by taking possession
of the subject matter of hibah, the majority of the jurists (i.e. the ×anafÊs,
MÉlikÊs, and ×anbalÊs) consider such form of acceptance valid57 since
it is the manifestation of consent. Some of the ShÉfiÑÊ jurists, particularly
the later jurists, seem to agree with the majority view. This is because
they adopt the same position as the majority jurists that hibah can be
created by conduct (al-taÑÉÏÊ).58 An example of acceptance by conduct
is where a person says to another “I give this property to you” and then
that person takes such property without saying “I accept.” Such hibah
is considered valid.59 Taking the property given is tantamount to
acceptance. This rule has been laid down in Majallah al-AÍkÉm al-
ÑAdliyyah where article 841 clearly states:

55 Ibn Nujaym, Zayn al-DÊn ibn IbrÉhÊm ibn MuÍammad, al-BaÍr al-RÉ’iq
SharÍ Kanz DaqÉ’iq, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1418/1997,
Vol. 7, 485; al-×aÏÏÉb, AbÊ ÑAbd Allah MuÍammad ibn MuÍammad,
MawÉhib al-JalÊl li SharÍ MukhtaÎar KhalÊl, DÉr al-Kutub al-
ÑIlmiyyah, Beirut, 1416H/1995, Vol. 8, 10; al-AnÎÉrÊ, Vol. 5, 567-568;
IbrÉhÊm al-MaqdisÊ, al-ÑUddah fÊ SharÍ al-ÑUmdah, Mu’assasat al-
RisÉlah, Beirut, 1421H/2001, Vol. 1, 431.

56 ×assan, 242.
57 Ibn Nujaym, Vol. 7, 485; al-×aÏÏÉb, Vol. 8, 10; Ibn al-NajjÉr, Taqiy al-DÊn

MuÍammad ibn AÍmad al-FutËÍÊ, Muntaha al-IrÉdÉt, 2nd Edition,
ÑÓlam al-Kutub, Beirut, 1416H/1996, Vol. 1, 437.

58 Al-HaytamÊ, ShihÉb al-DÊn AbÊ al-ÑAbbÉs AÍmad Ibn MuÍammad,
TuÍfat al-MuÍtÉj bi SharÍ al-MinhÉj, DÉr al-Kutub al-ÑIlmiyyah, Beirut,
1421H/2001, Vol. 2, 521; al-MalÊbÉrÊ, Zayn al-DÊn ibn ÑAbd al-ÑAzÊz,
FatÍ al-MuÑÊn bi SharÍ Qurrat al-ÑAyn bi MuhimmÉt al-DÊn, DÉr al-
Kutub al-ÑIlmiyyah, Beirut, 1418H/1998, 137.

59 Al-ZaylaÑÊ, Vol. 6, 49-50.
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“Taking possession of hibah is like acceptance in a sale.
Based on this, hibah is completed when the donee takes
possession of property given in a meeting even without
saying, “I have accepted” or “I have accepted the gift”
at a time when the donor said, “I have given this property
to you.”

Some Syariah Courts in Malaysia follow the view of the majority
of Muslim jurists. In the case of Harun bin Muda and others v Mandak
bin Mamat and others,60 the Syariah High Court of Terengganu was of
the view that the acceptance of hibah is not necessarily by word but
may also be by conduct, for instance, by developing the property given
or by making use of such property.61 Similarly, in the case of Eshah binti
Abdullah and five others v Che Aminah binti Abdul Razak and two
others62 as discussed above, the Syariah Appellate Court considered the
acceptance by conduct favourably. The court ruled that all the three
recipients of hibah in this case i.e. Che Aminah, Noraini and Zaini
received the rental money of the said hibah property and this can be
considered as circumstantial evidence of acceptance.63 Thus the court
maintained the decision of the Syariah High Court with a minor amendment
that the hibah claimed by Che Aminah, the first respondent, is valid.
Meanwhile Noraini and Zaini were to claim their own portion.64 The
question that may be raised here is whether the acceptance in these two
cases is considered valid since it did not take place in the contractual
session (majlis al-Ñaqd).

TIME  OF  ACCEPTANCE

Regarding the time of acceptance, the question is whether the
acceptance shall be made immediately after the offer has been made,
without any interruption, or whether it is not necessary to be done

60 (1999) 13 JH 63.
61 (1999) 13 JH 73-74.
62 (2004) 18 JH 47.
63 (2004) 18 JH 60-61.
64 (2004) 18 JH 48.
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immediately. Muslim jurists (i.e. ×anafÊs, MÉlikÊs, ShafiÑÊs and ×anbalÊs)
seem to agree on the issue that the acceptance has to take place in a
single contractual session without any interruption.65 However, the ShafiÑÊs
emphasise that the acceptance shall be made immediately after the offer66

or it shall be with reasonable continuity without any interruption.67

Meanwhile the ×anbalÊs hold that it need not be at once but may take
place during the contractual session, without any interruption.68 The
MÉlikÊs also are of the same view as the ×anbalÊs where the donee is
allowed to deliberate before acceptance.69

Thus it is unanimously agreed that the acceptance of hibah by
word or by deed shall take place in the contractual session. Where the
acceptance takes place after the contractual session, hibah is invalid.
In the application to validate the hibah of Ismail Siak to his daughter
Wan Ismariza Wan Ismail70 the Syariah High Court of Negeri Sembilan
held that hibah of one plot of land by the former to the latter complied
with Islamic law as all essential elements of hibah were fulfilled and
offer and acceptance having been concluded verbally in the contractual
session.71 The Syariah High Court of Pahang held a position similar to
the Syariah High Court of Negeri Sembilan in the case pertaining to the
validation of hibah of Siti Noor Aseera bt. Awang.72 It was held that
the hibah of agricultural land of 1.03 hectares, one lot of land with house,
and money amounting to RM 77,914.99 deposited with ASB, by the late
Awang bin Ismail to his daughter Siti Noor Aseera was valid according
to Islamic law.73 In this case, Siti clearly pronounced the acceptance of
hibah by words in the contractual session i.e. immediately after her late
father made the offer. 74

65 Al-ÑAyniÊ, Vol. 10, 164-165; al-×aÏÏÉb, Vol. 8, 10; al-HaytamÊ, Vol. 2, 521;
al-BahËtÊ, Vol. 4, 299-300.

66 Al-ÑImrÉnÊ, Vol. 8, 113.
67 Al-NawawÊ, Vol. 4, 428.
68 Al-BahËtÊ, Vol. 4, 299-300.
69 Al-×aÏÏÉb, Vol. 8, 10.
70 (2004) 18 JH 163.
71 (2004) 18 JH 165.
72 (2007) 23 JH 119.
73 (2007) 23 JH 130.
74 (2007) 23 JH 123-125.
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On the other hand, the acceptance of hibah by conduct in the
case of Harun bin Muda and others v Mandak bin Mamat and
others75 and the acceptance of rental money from hibah property in
case of Eshah binti Abdullah & Five Others v Che Aminah binti
Abdul Razak & Two Others76 shall not be considered as valid acceptance
according to the view of the four Muslim schools of law since the
acceptance by conduct in these two cases did not take place within the
contractual session of hibah.

TAKING  POSSESSION  OF  SUBJECT  MATTER  OF  HIBAH

The contract of hibah is not only concerned with the issue of
validity but also with the issue of completion. The question is when does
it become complete and binding or in other words, when is the ownership
of the subject matter of hibah transferred to the donee? The Muslim
jurists again differ on the issue. The MÉlikÊ jurists are of the view that
hibah is considered valid and complete by mere contract even without
taking possession.77 This is also the view attributed to ImÉm AÍmad
where the subject of hibah is a type that cannot be weighed and
measured.78 The main authority for this view is the Qur’Én which enjoins
every Muslim to fulfill all types of contracts. It clearly states to the effect,
“O ye who believe! Fulfill (all) obligations.”79 The view of the MÉlikÊs
and ImÉm AÍmad is further strengthened by the Sunnah of the Prophet
(peace be upon him) where it is reported that the Prophet (peace be
upon him) said, “One who takes back his hibah is like a dog which takes
back its vomit.”80 According to QÉÌÊ ÑAbd al-WahhÉb81 of the MÉlikÊ
school, the Sunnah does not differentiae whether the question of taking

75 (1999) 13 JH 73-74.
76 (2004) 18 JH 47.
77 ÑAbd al-WahhÉb al-BaghdÉdÊ, al-QaÌÊ AbË MuÍammad, al-MaÑËnah,

DÉr al-Fikr, Beirut, 1419H/1999, Vol. 3, 1607; al-KhurashÊ, MuÍammad
Ibn ÑAbd Allah ibn ÑAlÊ, ×Éshiyat al-KhurashÊ Ñala MukhtaÎar SaydÊ
KhalÊl, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1417H/1997,  Vol. 7, 411.

78 Ibn QudÉmah, al-MughnÊ, Vol. 5, 389.
79 Al-Qur’Én, al-MÉ’idah (5): 1.
80 It is reported by BukhÉrÊ and Muslim.
81 Died in 422H/1031.
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back the subject matter of hibah is before or after taking delivery.82 The
MÉlikÊ and ×anbalÊ jurists further argue that because hibah is a charitable
disposition, it does not require taking possession, similar to the case of a
bequest.83 In addition, QÉÌÊ ÑAbd al-WahhÉb contends that hibah is a
type of contract, so it is similar to contracts that do not require taking
possession for completion.84 Similarly, Ibn MufliÍ85 of the ×anbalÊ school
asserts that hibah is a type of binding contract, so it is not subject to
taking possession, similar to a contract of sale.86  Thus according to the
MÉlikÊs, when hibah is concluded, a donor is obliged to deliver the subject
matter of hibah to the donee and in case the donor refuses to give delivery,
he can be compelled by the Court to do so.87

On the other hand, the ×anafÊ, ShÉfiÑÊ, and majority of the
×anbalÊ jurists hold that hibah will not be complete without the taking
possession of its subject matter.88 The exception is where the subject
matter is already in the possession of the donee.89 This means that hibah
will not become binding and ownership of the subject matter will not be
transferred to the donee without taking possession. The basis of this
view is the consensus (ijmÉÑ) of the Companions.

“From Ibn Shihâb from ÑUrwah ibn al-Zubayr that
ÑÓ’ishah, the wife of the Prophet, may Allah bless him
and grant him peace, said, “Abû Bakr al-ØiddÊq gave
me palm trees whose produce was twenty awsaq from
his property at al-Ghâbah. When he was dying, he said,
By Allah, little daughter, there is no one other than you I

82 ÑAbd al-WahhÉb, al-MaÑËnah, Vol. 3, 1608.
83 Ibid. ; Ibn MufliÍ, Vol. 5, 193.
84 ÑAbd al-WahhÉb, al-MaÑËnah, Vol. 3, 1608.
85 Died in 884H/1479.
86 Ibn MufliÍ, Vol. 5, 193.
87 Al-KhurashÊ, Vol. 7, 411.
88 Al-ZaylaÑÊ, Vol. 6, 49; al-ÑImrÉnÊ, Vol. 8, 114; al-MirdÉwÊ, ÑAlÉ’ al-DÊn

AbÊ al-×asan ÑAlÊ ibn SulaymÉn, al-InÎÉf fÊ MaÑrifat al-RÉjiÍ min al-
KhilÉf Ñala Madhhab al-ImÉm al-Mubajjal AÍmad ibn ×anbal, DÉr
IÍyÉ’ al-TurÉth al-ÑArabÊ, Beirut, 1376H/1957, Vol. 7, 119-120.

89 Ibn MufliÍ, Vol. 5, 193; al-ÑUthaymÊn, MuÍammad ibn ØaliÍ ibn
MuÍammad, al-SharÍ al-MumtiÑ Ñala ZÉd al-MustaqniÑ fÊ IkhtiÎÉr al-
MuqniÑ, al-KitÉb al-ÑÓlamÊ, Beirut, 1426H/2005, Vol. 5, 106.
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would prefer to be wealthy after I die. It would bring
me the most pain if I were to see you in a state of poverty
before my death. I gave you palm trees whose produce
is twenty awsaq. Had you cut them and taken possession
of them, they would have been yours, but today they
are the property of the heirs, and they are your two
brothers and two sisters, so divide it according to the
Book of Allah….”90

The same view is also reported from, ÑUmar, ÑUthmÉn, Ibn ÑUmar, Ibn
ÑAbbÉs, ÑÓ’ishah, MuÑÉdh and Anas.91 In this respect, al-ÑImrÉnÊ,92 the
ShÉfiÑÊ jurist, asserts that,

“No one differed with those companions, therefore, it
indicates that there was a consensus of opinion.”93

Al-SarakhsÊ94 of the ×anafÊ jurists argues that if the ownership
of the subject matter of hibah is established for the donee before taking
possession, it is obligatory on the donor to deliver it to the donee. This is
clearly contrary to the nature of hibah itself, which is a voluntary
disposition.95 In addition, al-MawÎalÊ asserts that the nature of a contract
of donation is weak, while the ownership of property that is established
for the donor is strong, therefore it will not come to an end due to a weak
reason96 i.e. by mere contract.

Regarding the authority of the Qur’Én that is relied upon by the
MÉlikÊs, al-MÉwardÊ,97 the ShÉfiÑÊ jurist, argues that the verse which
commands every Muslim to fulfill all obligations is applicable to binding
contracts.98 With regard to the Sunnah, it refers to the situation where

90 It is reported by Imâm Mâlik.
91 See al-ÑImrÉnÊ, Vol. 8, 115.
92 Died in 558H/1163.
93 See al-ÑImrÉnÊ, Vol. 8, 115.
94 Died in 490H/1097.
95 Al-SarakhsÊ, Vol. 11, 56.
96 Al-MawÎalÊ, 54-55.
97 Died in 450H/1058.
98 Al-MÉwardÊ, AbÊ al-×asan ÑAlÊ ibn MuÍammad ibn ×abÊb, al-×ÉwÊ al-

KabÊr, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1419H/1999, Vol. 7, 536.
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taking possession has taken place.99 Concerning the analogy of hibah
with bequest, it is unacceptable, as the subjects of analogy are different.
In this regard, al-MarghÊnÉnÊ contends that,

“Hibah is different from bequest since the ownership
of property in bequest is established in the legatee after
the death of the legator. Consequently it cannot be
envisaged on the part of the legator to deliver the subject
matter of bequest because he has no legal capacity to
do so since he has died.”100

Regarding the analogy of hibah with sale, it is also between two different
issues. In this respect, al-BaghawÊ,101 a ShÉfiÑÊ jurist, argues that:

“Sale is a contract of exchange which is strong in
nature,102 so it does not require the taking of possession
to establish ownership. Meanwhile hibah is a charitable
disposition which is weak in nature, therefore it requires
the taking of possession.”103

The above discussion shows that there is no clear evidence either
from the Qur’Én or the Sunnah regarding the issue of completion of
hibah whether it is completed by mere contract or with taking possession.
But viewed from the practice of the Companions, which reflected their
understanding on the issue, it is evident that hibah becomes binding not
by mere contract but with taking possession. This suggests that the view
of the majority of Muslim jurists on the issue is more preferable. The
position of the MÉlikÊ jurists on the issue of transferring ownership of the
subject matter of hibah to the donee does not really indicate that hibah
is completed by mere contract. For instance, in the case of a donee who

99 Ibid.
100 Al-MarghÊnÉnÊ, Vol. 3, 222; See also al-ÑAynÊ, Vol. 10, 162-163.
101 Died in 516H/1122.
102 That is in term of its binding. The contract of sale is binding by mere

contract.
103 Al-BaghawÊ, Abî MuÍammad al-×usayn ibn MasÑËd ibn MuÍammad,

al-TahdhÊb fÊ al-Fiqh al-ShÉfiÑÊ, DÉr al-Kutub al-ÑIlmiyyah, Beirut,
1418H/1997, Vol. 4, 527.
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delays taking possession of the subject matter of hibah till the property
of a donor is encompassed by debt, they are of the opinion that such
hibah is void. This can happen both before as well as after the hibah is
created.104 In addition, they are also of the view that hibah which has
been created in favour of one person, can also be made in favour of
another person. In this regard, they are of the opinion that if the second
donee takes possession of the subject matter of hibah before the first
donee, the ownership of hibah is established in the second donee.105

They argue that by taking possession, the position of the second donee is
stronger than the first donee, since the first one had neglected in taking
possession.106 Thus the position of the MÉlikÊ jurists on this point suggests
that the ownership of the subject matter of hibah will not be established
in the donee without taking possession. If the ownership is established in
the donee by mere contract, why does a hibah which has been created
in favour of someone become void when the property of the donor is
encompassed by his debt, and why does a hibah which has been created
in favour of someone allowed to be made to another person?

The mode of taking possession varies according to the nature of
the subject matter of hibah. In the case of movable property, it shall be
by taking delivery107 i.e. by taking the whole of it.108 With respect to
immovable property it shall be by occupation of the premises when it is
vacated109 or by taking receipt of keys.110

The Syariah Courts in Malaysia in principle agree with the view
of the majority of Muslim jurists that hibah is not completed except with
taking possession of its subject matter. However, they have provided
different interpretations regarding the meaning of taking possession. In
the case on the validation of hibah of Ismail bin Siak to Wan Ismariza

104 Al-Khurashî, Vol. 7, 411-412;  al-Zarqânî, ÑAbd al-BÉqÊ Ibn YËsof Ibn
AÍmad, SharÍ al-ZarqÉnÊ Ñala MukhtaÎar SaydÊ KhalÊl,  DÉr al-Kutub
al-ÑIlmiyyah, Beirut, 1422H/2002, Vol. 7, 176.

105 Al-Khurashî, Vol. 7, 412; al-Zarqânî, Vol. 7, 176.
106 Al-Khurashî, Vol. 7, 412.
107 Al-BaghawÊ, Vol. 4, 527; al-MaydÉnÊ, Vol. 1, 171; YËsof, al-Shaykh MarÑÊ,

DalÊl al-ÙÉlib li Nayl al-MaÏÉlib, 2nd Edition, Mu’assasat al-Kutub al-
ThaqÉfiyyah, Beirut, 1991H/1411, 173.

108 Al-NawawÊ, Vol. 4, 438.
109 Al-MaydÉnÊ, Vol. 1, 171; al-BaghawÊ, Vol. 4, 527; YËsof, 173.
110 Al-MaydÉnÊ, Vol. 1, 171.
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Bt Wan Ismail,111 the Syariah High Court of Negeri Sembilan held that
the taking possession of the subject matter of hibah in this case occurred
when the land tax was paid by the donee.112  In the case on the validation
of Hibah of Norizan Bt. Mansor,113 taking ten percent as advance
payment of land is considered as taking possession of subject matter of
hibah. In this respect the Syariah High Court of Pulau Pinang held:

“In this case, the applicant has taken ten percent of the
selling price of the land. In the opinion of the court, it is
one of the significant elements i.e. the subject matter of
hibah has been taken by the recipient of the hibah (the
donee).”114

The above decision made by the Court was presumably based
on the premise that if the donor (i.e Jamaliah) was still alive she would
have asked Norizah to collect the rest of the selling price. But the question
that can be raised here is whether Norizah has collected the advance
payment as recipient of the hibah or was just representing the late donor
since it was not clearly mentioned. It was only stated that Norizah was
entrusted with such collection.

In Poolimahee Rajeswary @ Fatimah binti Baba v Meah
binti Hassan,115 the court held that the occupation of the subject matter
of hibah is considered as taking possession. In this case, as discussed
above, the donor, before his death, had the intention to transfer the land
with the house to the plaintiff but he could not do so due to certain reasons.
In addition, he asked the plaintiff not to leave the house if anything happens
to him. In this regard, the court was of the opinion that the taking of
possession had taken place since the plaintiff had already resided in the
house.116 In the case of Eshah bt Abdullah and five others v Aminah
bt Abdul Razak, Minah bt. Awang, Kalsom Binti Mohamad,117 the
Syariah Appellate Court of Terengganu considered the acceptance of

111 (2004) 18 JH 163.
112 (2004) 18 JH 165.
113 (2003) 17 JH 69.
114 (2003) 17 JH 72.
115 (2005) 19 JH 164.
116 (2005) 19 JH 170.
117 (2004) 18 JH 47.
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rent of the premises which was the subject matter of hibah as
circumstantial evidence of taking possession.118 In this case, however,
the donor had not fully delivered the subject matter of hibah to the
recipient as he was still paying tax for the premises and responsible for
its maintenance.119 In addition, he sometimes collected the rent of the
premises himself and later forwarded it to the recipient.120

PERMISSION  OF  DONOR  IN  TAKING  POSSESSION

The majority of Muslim jurists agree that taking possession of
the subject matter of hibah is subject to the permission of the donor if it
takes place after the contractual session.121 Nevertheless, they differ
when it takes place in the contractual session.

According to ×anafÊ jurists, taking of possession in the contractual
session without the permission of the donor is valid.122 The reason is that
the offer made by the donor in creating the hibah is tantamount to an
implied indication of permission for taking possession.123 This is because
the ×anafÊ school considers taking possession of the subject matter in
the contractual session in the case of hibah to be similar to acceptance
in the case of a sale contract. As taking possession in the case of sale
contract not requiring permission, the position should be the same with
regard to hibah.124 However, they are of the view that if the donee is
prohibited from taking possession, it is invalid to take possession without
the donor’s permission even in the contractual session since there is an
express indication for not doing so. An express indication is stronger
than an implied one.125

118 (2004) 18 JH 60-61.
119 (2004) 18 JH 52.
120 (2003) 16 JH 59.
121 Al-MarghÊnÉnÊ, Vol. 3, 222; al-Nawawî, Vol. 4, 438; Ibn QudÉmah, al-

MughnÊ, Vol. 5, 388.
122 Al-MarghÊnÉnÊ, Vol. 3, 222; al-ZaylaÑÊ, Vol. 6, 50.
123 Al-ZaylaÑÊ, Vol. 6, 50; al-MaydânÊ, Vol. 1, 171.
124 Al-×addÉdÊ, AbÊ Bakr ibn ÑAlÊ, al-Jawharah al-Nayyirah, Mir

MuÍammad Kutub KhÉnah, Karachi, n.d., Vol. 1, 419.
125 Al-ÑAynÊ, Vol. 10, 164; DÉmÉd AfandÊ, Vol. 3, 492.
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On the other hand, the ShÉfiÑÊs and ×anbalÊs view that taking
possession of subject matter of hibah shall be with the permission of the
donor even though in the contractual session.126 In a case where the
donee takes possession of the subject matter of hibah without the
permission of the donor, the ownership of the subject matter of hibah
will not be transferred to the donee.127 This is because the transfer of
ownership of the subject matter of hibah is subject to taking possession
and therefore it is not permissible without the permission of the donor as
the owner.128 In addition, Ibn QudÉmah,129 a ×anbalÊ jurist, argues that
taking possession without permission in the contractual session is the
same as taking possession after the meeting, and the situation is also the
same when the donee is forbidden from taking possession. This is so,
because the donor owes no duty to deliver the hibah, and therefore the
delivery is not valid without his permission.130

In this issue, it seems that the view of the ×anafÊs is more
acceptable, as the taking of possession occurs in a meeting of contract
and in the presence of the donor. Moreover, there is no indication, of
displeasure that prevents the donee from doing so, which implies that
permission has been given.

THE  DEATH  OF  DONOR  OR  DONEE  BEFORE  TAKING
POSSESSION

It is established that the completion of hibah is subject to taking
possession of the subject matter. A question may arise as to whether
hibah will be void upon the death of either party, donor or donee, before
taking possession of the subject matter. According to ×anafÊ jurists, hibah
becomes void if the donor or the donee dies before taking possession of
the subject matter.131 Since the subject matter of hibah is not yet
transferred to the donee before his taking possession, hibah is not binding.

126 Al-Nawawî, Vol. 4, 438; Ibn QudÉmah, al-MughnÊ, Vol. 5, 388.
127 Al-Nawawî, Vol. 4, 438; Ibn QudÉmah, al-MughnÊ, Vol. 5, 388.
128 Al-×uÎnÊ, Vol. 1, 309.
129 Died in 620H/1223.
130 Ibn QudÉmah, al-MughnÊ, Vol. 5, 388.
131 Ibn ÑÓbidÊn, Vol. 8, 439; al-×addÉdÊ, Vol. 1, 419.



Acceptance (Qabul) and Taking Possession (Qabd) of Hibah under Islamic Law  189

Consequently, with the death of the donor, his property will be transferred
to his legal heirs.132 And in the event of the donee’s death, his legal heir
shall not inherit the subject matter of hibah since the donee has not yet
owned the property.133

The preferred view of the ShÉfiÑÊ jurists is the opposite of the
×anafÊ position. According to them, hibah will not be void if either party
dies before taking possession, since hibah is a contract leading to binding
obligations similar to a contract of sale with conditional option.134 In this
situation, legal heirs of either party will take the latter’s place. Thus in
the event of the donor’s death, his legal heir will stand in his place. It
depends on his legal heir whether to deliver the subject matter of hibah
to the donee or not to deliver it.135 In the case of the donee passing
away, his legal heir will take his place and shall take possession of the
subject matter if there is a delivery.136

Although the MÉlikÊ jurists are of the opinion that hibah is
completed without taking possession, in the case of the donor’s death,
their position is the same as that of the ×anafÊs.137 This is where the
donee does not make any effort to take possession of the hibah before
the death of the donor or where the donor refuses to give delivery of the
subject matter; otherwise, hibah will not be void.138 Nevertheless, in the
case of the donee’s death, the position of the MÉlikÊs is the same as that
of the ShÉfiÑÊs. Thus, the donee’s legal heir will stand in the donee’s
place in claiming delivery.139 The preferred view of the ×anbalÊ jurists
is contrary to the MÉlikÊ position. In the event of the donor’s death, they
are of the same position as the ShÉfÊÑÊs, and in the death of the donee,

132 Ibn ÑÓbidÊn, Vol. 8, 439.
133 Al-×addÉdÊ, Vol.1, 419.
134 Al-BaghawÊ, Vol. 4, 528; al-NawawÊ, Vol. 4, 437.
135 Ibid.
136 Ibid.
137 Al-NafrÉwÊ, Vol. 2, 254; al-SharnËbÊ, ÑAbd al-MajÊd ibn IbrÉhÊm, TaqrÊb

al-MaÑÉnÊ Ñ ala Matn al-RisÉlah,  DÉr al-Kutub al-ÑIlmiyyah, Beirut,
1418H/1998, 174.

138 Al-SharnËbÊ, 174.
139 AbÊ QÉsim, ÑUbayd Allah ibn al-×usayn ibn al-×asan, al-TafrÊÑ, DÉr al-

Gharb al-IslÉmÊ, Beirut, 1408H/1987, Vol. 2, 313; al-QarÉfÊ, ShihÉb al-
DÊn AbÊ al-ÑAbbÉs AÍmad ibn IdrÊs, al-DhakhÊrah fÊ FurËÑ al-
MÉlikiyyah, DÉr al-Kutub al-ÑIlmiyyah, Beirut, 1423H/2001, Vol. 5, 357.
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they are with the ×anafÊs.140 This is because in the death of the donor,
they view that hibah is a contract which is leading to binding obligations141

and therefore it shall not be void. Nevertheless, in the death of the donee,
they hold the view that taking possession of the hibah is similar to
acceptance. Thus hibah will be void similar to a contract of sale, when
a party to the contract dies before acceptance.142

It seems that in the case of the donor’s death, the view of ×anafÊs
and those who are with them is preferable. This is so because hibah
does not become binding until taking possession, and the ownership of
the subject matter of hibah is not yet transferred to the donee. Thus
with the death of the donor, his property will be transferred to his legal
heirs. With regard to the death of the donee, the view of the ShÉfiÑÊ
jurists is more acceptable, as the donor is still alive, and the completion of
hibah is subject to delivery of the subject matter by him.  Thus it depends
on him either to deliver the subject matter of hibah or not to deliver it.

CONCLUSION

The discussion shows that the Muslim jurists have differences
of opinion on the validity and completion of hibah, relating to the issues
of acceptance and taking possession of the subject matter of hibah.
Consequently, Syariah Courts in Malaysia are also varied in their decision,
particularly regarding the issue of acceptance of hibah.  This reveals
that the Syariah Courts in Malaysia do not rely only on the law based on
the ShÉfiÑÊ school, but also take into consideration the views of other
schools. It is interesting to note that the Muslim jurists who are of the
view that the validity of hibah depends on the existence of the element
of offer, nevertheless, emphasise that the completion of hibah depends
on taking possession of the subject matter. Meanwhile those who consider
that the completion of hibah is achieved without taking possession of
the subject matter, however, emphasise that the validity of hibah is subject
to the existence of both the elements of offer and acceptance. Therefore,
any decision which considers that the validity and completion of hibah

140 Ibn MufliÍ, Vol. 5, 194; al-BahËtÊ, Vol. 4, 303.
141 Al-BahËÏÊ, Vol. 4, 303.
142 Ibid.
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depends on the element of offer by the donor alone is not in line with
what has been laid down by the Muslim Jurists of the four schools of
law.

To conclude, it is submitted that the validity of hibah depends on
the existence of the intention of both parties (i.e. offer by donor and
acceptance by donee) since it is a type of contract. It is not only the
intention of the donor that is required but also the intention of the donee,
in order to show that the latter is willing to accept the hibah. The
acceptance shall be by word or by conduct which is concluded in the
contractual session similar to other types of contract of the same nature.
In addition, it is also submitted that the completion of hibah is not by
mere contract alone but also by taking possession of the subject matter.
This is because hibah, although a type of contract involving transferring
ownership of property from one to another, is a voluntary disposition,
which differs from obligatory dispositions. Therefore, there should be a
strong indication on the part of the donor showing his firm intent to dispose
of his property, namely by delivering the subject matter of hibah. Taking
possession of the subject matter of hibah shall be with the permission of
the donor if it takes place after the contractual session, since the latter is
still its owner. Hibah will not be void on the death of the donee before
taking possession, since the donor is still alive. It will then depend on him
whether to carry out his wish or not. On the contrary, in the event of the
donor’s death, hibah will definitely be void since the subject matter has
not yet been transferred to the donee, resulting in it being transferred to
the donor’s legal heirs as inheritance.


