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TERRITORIES) ACT 1984 WITH REFERRENCE
TO THE QUR’AN AND SUNNAH

Raudlotul Firdaus Binti Fatah Yasin*

ABSTRACT

Islam permits polygamy to preserve woman’s dignity
and cares for the social moral and economic well-
being of wives and orphans. Unfortunately, a number
polygamous marriage among Muslims in Malaysia
is dramatically misleading from both Islamic theories
as well as principles. Hence, it has become a very
controversial issue among its critics and supporters
which resulting in serious criticism on the credibility
of Islamic Family Law Act 1984.(ILLA) As a short
term measure, a reform the IFLA has been suggested
to focus more on specific legal mechanisms in curbing
abuse of polygamy. In this paper the author attempts
to analyze the synchronization of the IFLA in the
light of Qur’an and Sunnah in order to suggest more
effective, practical, and acceptable solutions in
overcoming the issues and complying with the
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requirements by ‘following the real teaching in the
revelation.’

Keywords: Polygamy, Provisions of Qur’an and Sunnah, IFLA 1984,
Polygamy applications, Darar shar ‘ie.

INTRODUCTION

Islam allows a man to marry more than one wife with certain
regulations and restrictions. This permissionisderived from the Qur’ an,
Sirah An-Nisa”: 3. In certain circumstances, this permission proves
tremendously useful and helpful, while some others, poses enormous
challenges.! When Islam permits polygamy, it preserves a woman's
dignity and caresfor the social moral and economic well-being of wives
and orphans. Unfortunately, the nature of polygamy being widely practised
among Mudlimsin Malaysiaisdramatically misleading from both Idlamic
theories and practice.

Expectedly, the practice has generated serious criticisms on
the credibility of Islamic Family Law Act 1984 (IFLA), which is
enforceable by the Shari’ah Courts of each state in Malaysia. As a
short term measure to overcome the problem, it has been suggested that
IFLA should bereformed in order to address the current problemsfaced
by Muslims. Therefore, the IFLA has been amended twice, in 1994 and
2005, and yet the Act has not been gazetted? as some states have been
objecting to the enforcement of the new enactment due to certain
restricting provisions, which according to themisnot in compliance with
‘following thereal teaching intherevelation.’

This paper seeks to examine the compatibility between the law
of polygamy in the Islamic Family Law Act 1984 with reference to the
Federal Territoriesasamended by Act A828 and A902, and therevelation

! Particularly for those who might not be able to do justice among their
wives, which may be injurious to society as a result of broken and
uncoordinated marriages, which in turn produce illiterate, poor, and
malnourished children.

2 Not presented and discussed in the Parliament at the time of writing
this paper.
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of Allah in the Qur’an and the teaching of the Prophet in the sunnah. It
analyzesthe source, the relation, the efficiency and the suitability of the
codification of the divine sources. The paper also makes suggestions
and recommendations on how contemporary polygamy can be best
practised in Malaysian society.

AN OVERVIEW OF ISLAMIC FAMILY LAW PROVISIONS
ON POLYGAMY

Section 23 in Part Il of the IFLA, which consists of eight sub
sections generally focus on the administration, management of the
application, registration, as well as general conditions of the proposed
marriage in order to gain the Court’s permission which is compulsory
before the proposed marriage takes place. Meanwhile, the latest
amendments of the IFLA that have been introduced under the
Amendment of 2005 enable the first wife to claim her share of the
matrimonial property upon her husband’s polygamy. Another amendment
requiring the man, hisexisting wife, his prospectivewife and her guardian
to appear before the court further protects women becauseit allows the
judgeto determinethe suitability of the application.

Moreover, the existing condition of “just and necessary” under
section 23 of the IFLA Act, 1984, is amended to “just or necessary”
which means the husband is required only to prove the polygamous
marriage is necessary, and need not provethat it is also just.

Thereisno sufficient information on figh and Shari“ah elements
in the codification to explain the source and conditions of polygamy
marriage as highlighted in the Qur’'an, Sirah An-Nisa”: 3, as well as
authentic traditions (akadith). Furthermore, the stringent conditions,
restrictions and punishments enshrined in the divine sources for those
who are not qualified enough to practise polygamy or for those who treat
their wives unjustly in apolygamousrelationship are not included in the
IFLA, which accordingly contributes to the misinterpretation of certain
purposes of the divine law (magasid al-Shari“ah) relating to polygamy.
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THE PERMISSION OF POLYGAMY

In Islam, Men are alowed to take up to four women for wives.
This permission of polygamy is sanctioned on the command of Allah as
stated in the Qur’an, Sirah An-Nis@': 3:

Meaning: “And if you fear that you shall not be able
to dedl justly with the orphan-girls, then marry (other)
women of your choice, two or three or four; but if
you fear that you shall not be ableto deal justly (with
them), then only one, or (the captives) that your right
hands possess, that is nearer to prevent you from
doinginjustice.”

A number of prophetic traditionsthat explain thereasonsfor the
revelation of the verse has been recorded in detail. The most authentic
narration on the reason for the revelation of this verse was stated by
‘Aishah r.a. when she was asked by her nephew ‘Urwah bin Zubair
about this verse, she replied: “O my nephew! (This verse was revealed
in connection with) an orphan girl under the guardianship of her guardian
who was attracted by her wealth and beauty and intended to marry her
with aMahr (dowry) lessthan what other women of her calibre deserve.
So they (such guardians) have been forbidden to marry them unlessthey
dojusticeto them and givethem their full Mahr, and they are ordered to
marry other women instead of them.”2 They could only marry two, or
three or four as the maximum, as unlimited polygamy was a normal
practise at that time. Hence, thisverse limited the permissible number of
wivesin apolygamous marriage. The purposeisvery clear, to avoid any
form of injustice towards the orphan girl.

In another narration as quoted by As-Tabari in hisbook: “...an
orphan girl under the guardian of aman who was probably interested in
her properties only, without desire in her, married her but offended her,
indeed this verse was revealed to condemn his action...”*

3 Al-Bukhari, Muhammad bin Isma‘il. 2003 Saiik Al-Bukhari (3rd edn.).
Dar As-Salam, Riyadh, Kitab At-Tafsir, no. 4574, at p. 376-377.
4 At-Tabari, Abi Ja'far. 2000 Jami © Al-Baydn (1% edn.). Mu’ assasah

Ar-Risilah, Beirut, vol. 7, at p. 531.
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Diverse interpretations regarding this verse mentioned in
traditional and modern Muslim exegetes (mufassirin), fundamental
hadith explanations and commentaries (Shurizi Al-Hadith), as well as
classicd juristic opinionslead to the overall conclusion that polygamy isa
form of permissible and not mandatory practice, nor was it encouraged.
Thisis based on the verse “but if you fear that you shall not be able to
deal justly (with them), then (marry) only one” (Sirah An-Nisd': 3).
Thisimpliesthat Allah The Almighty ordered menwho are not ableto be
just if they marry the orphan girls, to either marry other women and be
fair to their wives, whether two, three or four, or else to never marry
morethan onewifein order to avoid any kind of oppression andinjustice
towards women.®

Thelesson from thisverseisthat Allah did not make polygamy
an essential practicein family building, asit is not mandatory for every
man to practice it, and it is not an honour that must be present in every
home. Allah has prescribed polygamy to protect women from the evils
of greedy men who misused the practise of polygamy for their personal
interests whether financial, lust or desire.

This source of revelation and interpretation is not stated or even
dightly mentionedinthelFLA asanintroductionto the polygamy provisions
so asto give the general idea of divine origin of the revelation. Thisis
important since most of the polygamous practises nowadays are not
basically according to the spirit of the divine sources, or at least as pure
asit isrequired to be, which unfortunately result in the abuse of wives
and children. Indeed, a large number of men nowadays understand
polygamy as ‘the right of Muslim men sanctioned by Shari‘ah’ rather
than a sacred Shari ‘ah provision that is aimed at realizing the real
purposes of divine law as enshrined in the verse and authentic tradition.

5 See Az-Zuhaili, Wahbah. 1997 Al-Figh Al-1slami wa Adillatuhu (2™
edn.). Dar Al-Fikr, Beirut, vol. 9, at p. 6669; Az-Zuhaili, Wahbah. 1998
At-Tafsir AI-Munir (2 edn.). Dar Al-Fikr, Beirut, vol. 4, at p. 234-235;
Abii Shaggah, ‘ Abdul Halim Muhammad. 2002 Tahirir Al-Mar’ ah fi
‘Asri Ar-Risalah. Darul Qalam, Kuweit & Cairo, vol 5, at p. 291; Al-
Kurdistani, Mathna Amin. 2004 Harakat Tairir Al-Mar’ah min Al-
Musawahila Al-Jundur; edited by Mukammad ‘Imarah Dar Al-Qalam,
Kuweit, at p. 391; Ar-Rifa‘i, Hashim bin Hamid. 1987 Al-Kalimat fr
Bayan Mahasin Ta‘addud Az-Zawjat Maktabah At-Taw‘iyyah Al-
Islamiyyah, Cairo, at p. 20.
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Infact, inthe IFLA codification, it is stated immediately under Part I,
Marriage, section 23 (1) that;

D No man, during the subsistence of a marriage,
shall, except with the prior permission in writing of the
Court, contract another marriage with another woman
nor shall such marriage contracted without such
permission be registered under thisAct:

Provided that the Court may if it is shown that such
marriage is according to Hukum Syara order it to be
registered subject to section 123.°

This provision focuses on the importance of getting written
permission from the court when a husband intends to contract a
polygamous marriage, while hiswifeisstill alive. Asking permission from
the court is neither stated directly in the Qur’an nor in the authentic
hadith but it fulfills the genera purpose of the Divine Law (maqgasid
ash-Shari“yyah). Thisis applied as part of the process of fulfilling the
condition of being ‘just’ intheverse; “but if you fear that you shall not be
able to deal justly” (Sirah An-Nisa”: 3). Some traditional and modern
scholarsagree’ that it should be ajudge (gadi/ hakim) who can determine
the justice of the particular husband. The technical approaches and the
processin the court may differ from one place to another, but the purpose
isinlinewiththe Qur’ anic teaching. Thisisto ensurethat only such men
who are capable enough physically and financially, and can do justice
between the existing and proposed wiveswill be given permission by the
court.

Although the proviso to section 23(1) states‘ that the Court may
if itisshown that such marriageisaccording to Hukum Syara’ order it to
be registered subject to section 1232 the conditionsand principlesrelating
to Hukum Syara’ is not clearly indicated in the enactment. Through the
relevant cases recorded, the marriage is considered valid according to

6 Islamic Family Law (Federal Territories) Act 1984. 2007 International
Law Book Services, Petaling Jaya, at p. 18.
7 Namely some jurists from all schools; Shafi ‘yyah, Hanabilah,

Hanafiyyah and Malikiyyah.
8 Ibid, at p. 18.
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Hukum Syara’ when all the procedures are fulfilled. The main figurein
the Courtisawali (guardian). If thewal himself conductsthe marriage,
then the marriage is valid. However, if awalr is wali iakim, then, the
Court will determine whether the wali hakimis qualified or not.

In the matter of Zainal Abidin bin Mohamed,® the Shariah High
Court in Terengganu rejected Zainal Abidin’s application to register a
polygamous marriage solemnized in Narathiwat, Thailand. Thewali hakim
was considered as unqualified by the Court, therefore, the marriage was
invalid because it was not accordance with the principles of Hukum
Syara’. Athough there are legal provisions for the registration of
polygamous marriagesthat have been conducted without Court’s consent,
the Court undertakes a thorough examination of the background of the
marriage beforeit isvalidated to allow its registration.°

However, in author’s view, the term Hukum Syara’ used in this
codificationisvery general in concept and has adeeper meaning. Different
interpretations and description may emerge from different judges or
marriage registrars on determining whether such marriageisinlinewith
theHukum Syara’, asit dependson thejudge’s consideration and decision
upon examining the applications. Therefore, the author believesthat, itis
very important to highlight in detail the description of what the Hukum
Syara’ coversunder polygamy cases and what aretheissuesnot covered
by it. Thiswill be the foundation and guideline for the judge or registrar
whiledeciding or considering polygamy applications, by not only limiting
their assessment to financial and physical abilities, but to include some
other conditionswhich shall be discussed | ater. The conditions prescribed
by Hukum Syara’ such as their tagwa, faith, attitude towards other
Muslims, fulfillment of Allah’s commands,™ capability of dealing justly
with wives, which in the view of all scholars and jurists'? applies to

i Raihanah Abdullah. 2006 Legal Mechanismin Curbing the Abuse of
Polygamy Unpublished Ph.D dissertation, International Islamic
University Malaysia, KualaLumpur, quoted from Jurnal Syariah 1999,
vol. 7,no. 2, at 159.

10 Seelbid, at 212-213.

= This can be observed through his Friday prayers attendance,
congregational prayers, honesty and responsibility in hisworking place
and etc.

12 From the four schools of Shafi‘yyah, Hanabilah, Hanafiyyah and

Malikiyyah.
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housing, food, clothes, kind treatment®® and allotment of equitable time
to each wife

CONDITIONS OF POLYGAMY

In order to achieve the court’s permission to contract polygamy,
there are certain conditionsto befulfilled by the applicant or husband, as
provided in section 23 clause (3):

(3) An application for permission shall be submitted to
the Court in the prescribed manner and shall be
accompanied by a declaration stating the ground on
which the proposed marriage is alleged to be just or
necessary, the present of the applicant, particulars of
his commitments and his ascertainable financial
obligations liabilities, the number of his dependants,
including personswho will be hisdependants asaresult
of the proposed marriage, and whether the consent or
views of the existing wife or wives on the proposed
marriage have been obtained.®®

Pursuant to thisprovision, the requirementsto befulfilled by the applicant
who are asfollows:

1. Proposed marriage is alleged to be just or necessary.

2. The presence of the applicant in the court.

3. Particularsof hisfinancial commitmentsand liabilities.

13 See Tagharid Baydhan. 1985 Al-Mar’ah wal Hayah Al-Ijtimd’iyyah

Dar An-Nahdah Al-<Arabiyyah, Beirut, at p. 89-90; Badawi, Jamal
Ahmad. 1987 Polygamyinlslamic Law American Trust Publications,
London, at p. 3; Al-Maudidi, Abt Al-A<la. 1985 HuquqAz-Zawjah
Ad-Dar As-Sa‘adiyyah, Jedda, at p. 41; Ar-Rifa‘1, Mahkasin Ta‘addud
Az-Zawjat, at p. 20; etc.

14 Al-‘Imrani, ‘Abd Ar-Rahman. September 2009 Ta‘addud Az-Zawjat
Mata Yusbih Mushkilah Ijtima‘iiyyah. Majallah Al-Wa‘yu Al-1slam,
no. 527 Wizarah Al-Awgaf waAsh-Shu' an Al-Islamiyyah, Kuweit, at
p. 2.

15 Islamic Family Law, at 18.
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4, Number of his existing and future dependants.
5. Whether consent of existing wife/wives has been obtained.

These requirements should be disclosed by the husband upon
submitting his application for polygamy marriage. Failureto fulfill one of
the conditions may cause rejection of the application. Generally, these
requirements are meant to seek and investigate whether the proposal
complies with the Hukum Syara’.

Subsequently, in Sirah An-Nisa': 3, Allah SWT states that the
permissionis stipulated upon completion of certain necessary conditions
such as confidence of being just towards all wives. If a husband is not
confident enough of being just or hasalittle doubt of hisability of being
just, most scholars agree that he should remain with one wife and the
permission iswithdrawn?® under thisinjunction (Sirah An-Nisa’: 3):

“But if you fear that you shall not be able to deal justly
(with them), then (marry) only one, or (the captives)
that your right hands possess, that is nearer to prevent
you from doinginjustice.”

In the light of the above, Prophet Muhammad (SAW) stresses
that full justice including the previous aspects stated above should be
done to all of the wives. It is reported by Abu Huraira in an authentic
hadith that Prophet Muhammad SAW said:

“When aman hastwo wives and heisinclined to one of
them (does not deal equitably between them), he will
come on the Day of resurrection with an unbalanced
gait.”V’

16 See Siddiqgi, Muhammad Igbal. n.d. The Family Laws of Islam Kazi
Publication, Lahore, at p. 115; At-Tahtawi, ‘Al1 Ahmad ‘Abd Al-<Al.
2008 Al-‘Alagat Az-Zawjiyyah Dar Al-Kutub Al-1Imiyyah, Beirut, at
p. 254; Al-Maududi, Huqiq Az-Zawjah, at p. 41; Ar-Rifa‘i, Mahdsin
Ta‘addud Az-Zawjat, at p. 20; Baydhiin, Al-Mar’ah wal Hayah Al-
[jtima’iyyah, at p. 89-90; etc.

1 Narrated by Abu Hurairah, recorded by Abt Dawtd. Sunan Abiz Dawid
Kitab An-Nikah, no. 2133, at p. 1380; An-Nasai’, Ahmad bin Shu‘aib
bin ‘Ali. 2000 Sunan An-Nasa’l (3rd edn.). Dar As-Salam, Riyadh,
Kitab An-Nikah, no. 3394, at p. 2307.



270 ITUM LAW JOURNAL VOL. 18 NO. 2, 2010

In order toinvestigate the applicant’s possibility in fulfilling this
requirement of being just, it isimportant for the husband to be presentin
court during the hearing of his application as stated in the section 23
clause(3). Itisvery crucia for the husband to provide hiswritten financial
particulars pertaining to the existing dependentsand liabilities, so that the
judge or registrar may analyze his capability on sponsoring another ‘ new’
family resulting from the proposed marriage. Obviously, the IFLA
codification on this matter is realy following the Qur’an and sunnah
provisionsin aformal and systematic way.

Similarly the provisions in sub section (4) clause (b) and (c)
requiresthe court to be satisfied with with the applicant’sfinancial ability
as well as equality of treatment to support both the existing and the
futurefamily before approving an application:

(b) that the applicant has such means as to enable him
to support as required by Hukum Syara’ all his wives
and dependants as a result of the proposed marriage;

(c) that the applicant would be able to accord equal
treatment to all hiswivesasrequired by Hukum Syara’ ;8

This codification isin line with what is required in Sirah An-
Nisa': 3, as Allah SWT highlights the condition of being just as the
essential requirement in polygamous marriage, and in our modern situation,
itisonly the court that can ensure due process and judge the applicant’s
qualification through investigation and interview. If the court discovers
that the applicant may somehow not be able to treat the wives equally
due to his attitude and character, or unable to finance more than one
family, then the court has all the grounds to disapprove the application.
Thisis safer, not only for the welfare of the existing wife and children,
but also in the husband’s interest and advantage in thisworld and more
importantly on the Day of Resurrection.

Although, itis‘incumbent upon every husband to do full justice
to hiswivesintreatment and provision of economic sustenance, but heis
helpless as far as natural inclination of his mind is concerned.’° After
all, the justice required in the verse excludes the heart and its feelings

18 Islamic Family Law, at p. 19.
19 Muhammad Igbal, The Family Laws, at p. 116.



Abnalysis of Polygamy Provision Under The Islamic Family 1.aw 271

which are beyond one’s control. Allah SWT guided in another verse
from the same Sirah:

Meaning: And you are never able to be fair and just as
between women, even if it is your ardent desire: but
turn not away (from awoman) altogether, so asto leave
her (as it were) hanging (in the air). If you cometo a
friendly understanding, and practise self- restraint, Allah
isOft-forgiving, Most Merciful .

Consequently, the Prophet (SAW) was recorded as praying to
Allah asking for Hisforgiveness ashe had tried hisbest to bejust, but his
heart is still not asjust as histreatment towards hiswives.?! He had also
mentioned the glory and honor of ahusband for hiseffort in struggling to
be equal in treating and dealing with all wives; it was reported by
‘Abdullah bin ‘Amru in a tradition recorded by Bukhari and Muslim
that:

Meaning: Behold! The Dispensers of justice will be
seated on the pulpits of light beside God, on the right
side of the Merciful, Exalted and Glorious. Either side
of the Being is the right side both being equally
meritorious. (The Dispensers of justice are) those who
dojudticeintheir rules, in mattersrelating to their families
and in al that they undertake to do.?

ThistraditionisAlmighty Allah’s prai setowards His servant who
isfair and exercisesjusticein ruling and discharging hisresponsibilities
asajudge, ahead of afamily and aleader of his people and in whatever
that isassigned to him. At the same time, Allah SWT acknowledges that

B Sirah An-Nisa’: 129.

2 Recorded by Abi Dawiad, Sulaiman bin Ash‘ath. n.d. Sunan Abz
Dawiid (edited by Mukammad Muhyiddin) Dar Al-Fikr, Beirut, vol. 1,
at p. 648; An-Nasai’, Sunan An-Nasa' 7, Kitab An-Nikah, no. 3395, at
p. 2307.

2 Recorded by An-Naisabiri, Muslim bin Hujjaj. 2000 Sakis Muslim
(3rdedn.) Dar As-Salam, Riyadh, Kitab Al-Imarah, no.1827, at p. 1005-
1006.
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perfect fairness and justice is very difficult and impossible in human
capability. Therefore, the reward isvery big and the appreciationisvery
honorable if they struggle to do so, as mentioned in this sadith. The
Prophet (PBUH) himself in another hadith was recorded to highlight
theobligation of fulfilling one’ sresponsibility and that those responsibilities
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will be questioned on the Day of Resurrection:

Meaning: “All of you are guardians and responsible for
your wards and the things under your care. The Imam
(i.e ruler) istheguardian of hissubjectsandisresponsible
for them and a man is the guardian of hisfamily andis
responsible for them. A woman is the guardian of her
husband’s house and is responsible for it.”

CONSENT OR VIEW OF EXISTING WIVES

Upon receiving the applicant’s application to contract polygamous
marriage, the provision provides that both parties should attend the

proceeding:

(4) Onreceipt of the application, the Court shall summon
the applicant and hisexisting wife or wivesto be present
at the hearing of the application, which shall be in
camer a, and the Court may grant the permission applied
for if satisfied-

(@) that the proposed marriage is just or necessary,
having regard to such circumstances as, among
others, thefollowing, that isto say, sterility, physical
infirmity, physical unfitnessfor conjugal relations,
willful avoidance of an order for restitution of
conjugal rights, or insanity on the part of theexisting
wife or wives;?

23

24

Recorded by Bukhari, Kitab An-Nikah, no. 5200, at p. 450. The hadith
repeated in other chapters several times such as Kitab Al-Jumu-ah,

KitabAl-Janaiz, KitabAl-<Itqu etc.
Islamic Family Law, at p. 19.
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In the Qur’an and sunnah, the wife's circumstances as stated
inthe provisionisnot directly stipulated. But the spirit of hel ping women
isstipulated withinthe verse (Sirah An-Nisa’: 3) that isto avoid injustice
towards the orphan girls as well as women’s interest in general. By
looking at thewife's circumstances so stipul ated, the majority of scholars
agree® that it is the man’s right to marry another woman who is much
better rather than divorcing hisexisting wife . Thisisincluded as one of
the ‘wisdom of legitimacy of polygamy’ as described by many modern
Muslim scholarsintheir studies.®

Practicing polygamy is not associated with mere satisfaction of
passion as most Malaysian men understood it nowadays; it is rather
associated with compassion and responsibility towards unmarried women
and widows. Upon entering polygamous marriage, onewill definitely be
guestioned and evaluated in the hereafter of his responsibilities and
fulfillment as mentioned in the hadith above.

The matter of obtaining consent of the existing wife to contract
polygamy as provided in the secion 23 (3) isactually not included in the
real framework of polygamy, nor anywhere stated in the Qur’an and
sunnah. The only dlightly related issue regarding ‘ obtaining idea’ may
be derived from the authentic hadith which reported that the Prophet
(SAW) when he was asked if he would permit Saidina Ali r.a. to marry
Abu Jahal’s daughter, said that he would not. The fadith is as below:

25 See Az-Zuhaili, At-Tafsir AI-Munir, vol. 4, at p. 234-235; Al-Qasimi,
Muhammad Jamal Ad-Din. 1994 Mahasin At-Ta'wil (edited by
Mukammad Fuad ‘Abdul Bagi) Muassasah At-Tarikh Al-*Arabi,
Beirut, vol. 2, at p. 217-219; Az-Zuhaili, Al-Fighul Islami, val. 9, at p.
6669; Sayyid Quth. 1996 FiDhilal Al-Qur’an (2" edn.). Dar Ash-
Shurtg, Cairo, val. 1, at p. 579-581; As-Sabtni, Muhammad ‘ Ali. 1999
Rawai * Al-Bayan fi Tafsir Ayat Al-Akkam Dar As-Sabini, Cairo, vol. 1,
at p. 302; ‘Ulwan, ‘Abdullah Nasih. 1999 Ta' addud Az-Zawjat fil
Islam Dar As-Salam, Cairo, at p. 39-50; Mathna, Harakat Tahrir Al-
Mar’ah, at p. 391-396; Al-‘Atar, ‘Abd An-Nasir Tawfiq. 1999
Ta’addud Az-Zawjat min An-Nawahi Ad-Diniyyah wal Ijtima iyyah
wal Qanuniyyah Dar Asy-Syuriq, Jeddah, at p. 19-273; Tagharid
Baydhun, A/-Mar’ah wal Hayah Al-Ijtima’iyyah, at p. 85-100 and at
p. 112-188; Abii Shaqqgah, Tairir Al-Mar’ah, vol 5, at p. 291; Ar-Rifa‘q,
Mahasin Ta‘addud Az-Zawjat, at p. 30; etc.

% [bid.
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Meaning: From Miswar bin Makhramah reported that
the messenger of Allah (PBUH) said while he was on
the mimbar: “Verily, the relative of Bani Hashim ibn
Al-Mughirah had asked meto marry their daughter with
‘Al 1bn Abi Talib, and | don't allow them, | don’t allow
them, | don’t allow them, unless and until he divorces
my daughter, for surely she is part of me and what
troubles and agitates her, troubles and agitates me too;
and what harm befalls her befalls me too.”

Accordingto Ibn Hajar Al-“Asqalant, thereisancther prevention
as explained in another longer hadith narrated by Az-Zuhrr that the
Prophet (SAW) said “ ...l am not forbidding what is permitted, and | am
not permitting what isforbidden, but Allah will never combinethe daughter
of Allah’'s messenger with the daughter of His enemy (Abu Jahal) at
all.”%® The time when the Prophet (SAW) delivered this speech on the
mimbar was after he discovered that “4/r was till determined on marrying
Abu Jahal’s daughter although he aready prevented it before, while
Farimah as his wife was not aware of the matter at all.?® It should also
be noted that marrying Abu Jahal’s daughter was not legally prohibited,
and was not the sole reason of the Prophet’s dissension, but it was more
to protect Fatimah'sfeeling and welfare.® This concernis stated clearly
in another narration by Sarir bin ‘Aglah, Ali was stated as consulting the
Prophet (SAW) of his intention and the Prophet (SAW) answered:

Meaning: He (The Prophet (SAW) said: “No, Fatimah
is part of me, | don’t think except that she will be sad
and hurt!”, thereforeAli said: “1 am not doing something
she hates.”

2 Recorded by Bukhari, Sakih Bukhari, Kitab An-Nikah, no. 5230, at p.
452; 1bn Majah, Muhammad bin Yazid Al-Qazawayni. 2000 Sunan
Ibn Mdjah (3rd edn.) Dar As-Salam, Riyadh, Bab Al-Ghirah, no.1999, at

p. 2596.

% Al-‘Asgalani, Ibn Hajar. 1996 Fath Al-Bari. (2edn.) Dar Al-Fikr,
Beirut, val. 10, Kitab An-Nikah, at p. 411-412.

2 [bid.

30 See al-Nawawi, Yahya bin Sharaf. 1392H Shar/ An-Nawawi ‘Alg
Muslim. (2edn.) Dar Ihya Turath Al-‘Arabi, Beirut, vol. 16, at 2.

st Al-Manawi, Ittizaf al-Sa’il bima li Fartimah min al-Manaqib, retrived

from Maktabah al-Shamilah, version 2007, 8.
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An aternative view proceeds on the basis that by that time the
problem of orphans had already been solved, therefore the Prophet (SAW)
prevented ‘Ali from doing it.*

Thisevent examinedinthelight of different narrations (riwayah)
can be understood in two ways, firstly, that the wife’'s consent or view is
neither mandatory nor advocated in contracting polygamy, as Fdtimah
was not informed about “A4/i’s plan until the Prophet (SAW) announced
his disagreement during his speech in public.®

Secondly, it can also be understood from another narration
recorded by Ibn Hibbdan that her view and consent regarding the proposal
was taken, it was quoted by Ibn Hajar in his book, that Farimah was
informed about the plan and she did not agree,® she went to share her
feelings with the Prophet (SAW) asking for his defense.® Therefore the
Prophet (SAW) stood up on the mimbar and delivered his message of
strong disagreement.

The Prophet (SAW) himself in another hadith narrated by Az
Zuhri,% expressed his personal concern that Fatimah might be troubled
with jealousy and deep sadness since the event took place after her
mother passed away and her sistersdied one after another, so, according
to Imam Nawawi, she has nobody to console her other than her
husband.®” When the Prophet (SAW) found out that his view was not
taken into “A/i's consideration® and “Ali was still insisting on marrying
Abu Jahal’s daughter, the Prophet (SAW) announced the matter in public.
It can be understood here that if the wife's view is not required in such
matters, then the Prophet (SAW) would not have interfered in hissonin
law’s decision since a wife is under her husband’s responsibility after
her marriage.

32 Shehab, Rafiullah. 1986 Rights of Women in Islamic Shariah Indus
Publishing House, Lahore, at p. 43.

33 According to narration of Az-Zuhri, see Ibn Hajar, Fath Al-Bari, vol.
10, at p. 411.

34 See Ibn Hajar, Fat/ Al-Bari, vol. 10, at p. 412.

3% Narrated by Ibn Hibban as quoted by Ibn Hajar in his book, seeibid.

3 Ibn Hajar, Fatk Al-Bari, vol. 10, Kitab An-Nikah, at p. 412.

s7 Nawawi, Yahya bin Sharaf. 1392H Shars An-Nawawi ‘Alé Muslim
(2¥edn.) Dar Ihya TurathAl-<Arabi, Beirut, vol. 16, at p. 2.

38 As understood from the tradition, see |bn Hajar, Fath Al-Bari, vol. 10,

atp. 411-412.
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Judging by the current lifestyle and by looking at the reality of
Muslim society in Malaysia, it would be apositive step forward to seek
the wife's consent and view by both the husband and the Court prior to
the conclusion of a polygamous marriage. There are many social and
psychological reasonsfor letting the existing wife know about the proposal.
The average Malaysian woman contributes substantially to the family
institution, economically and financialy® in addition to beresponsiblefor
all the chores at home. Both parties should discuss the matter rationally
with regards to their individual personal interests for the betterment of
their family ingtitution. Failureto inform the existing wife of the proposed
marriage according to Dr Zaharuddin® is also an early signal of the
husband’sfailureto deal wisely in hisfuture polygamouslife. A rea wise
man can persuade his wife to accept his decision to marrying another
woman without any need of cheating her.#* Furthermore, it has been
concluded that ‘the successful polygamous marriages are those where
thereis extensive communication between the husband and his existing
wife.’# Logicaly, ‘the existing wife's experience of married life and
cohabitation with her husband would provide information and assist the
court in ascertaining the character of the husband and his ability or lack
of it to contract another marriage.’*®

3 According to statistics, 46.4% Malaysian females are employed, see
Chart 1.1: Female Labour Force 2007. Retrieved on 6" November 2009,
from Ministry of Women, Family and Community website,http://
www.kpwkm.gov.my/new_index.php?page=statistic_content&
year=2008& lang=eng.

40 He held many positions as Shariah Compliance and Advisor at RHB
Islamic Bank, Asian Finance Bank, Standard Charted, OSK Investment
Bank and Deutsche (Islamic) Bank. Hewas also apart timelecturer at
European Institute of Human Science, Wales, UK. Currently heisa
lecturer at International Islamic University Malaysia.

4 Zaharuddin Abdul Rahman. 3 November 2007. Poligami Secara
Rahsia, OK? Retrieved on 9" November 2009, from http://
www.zaharuddin.net/content/view/621/96/.

42 SorayaKhairuddin. 2008 Semming The Tide: A Critique of The Reform
of Polygamy Laws in Malaysia Unpublished M.A. dissertation,
International I1lamic University Maaysia, KualaLumpur, at p. 52. This
fact is based on the researcher’s interview with Prof. Dr Raihanah
Abdullah, University Malaya, on 24" September 2007.

a3 See Ramona Julia bt Abdullah v. Engku Nazrudin b. Engku Muhamed.
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Considering all these justifications, the role of the court isvery
crucial in deciding whether the proposed marriageisaccording to Hukum
Syara’ or not. It will be difficult to achieve happiness and justice in a
polygamous marriage if the existing wife does not know, or worse than
that, was not consulted at al, unlessin very exceptional caseswherethe
wife's consent may not be needed.*

DARAR SHAR‘IE

Darar shar ‘ie as defined in IFLA means “harm, according to
what is normally recognized by Islamic Law, affecting awifein respect
of religion, life, body, mind, moral or property.”# In sunnah, darar shar ‘ie
is derived from a tradition, “La darar wa la dirar,”*® which means
harmful or revengeful actstowards others, whereby it benefits the actor
but harms others, or not even benefiting either of the parties at all. As
such it has been prohibited.*

In accordance with this hadith, the court hasto examine whether
the proposed marriage will cause darar shar ‘ie to the existing wife.
Thisisstipulated in section (4) clause (d):

(d) that the proposed marriage would not cause darar
syarie to the existing wife or wives. %
(e) [Deleted].

1999 JH Theimportance of the wife's view or witness's evidence in
polygamy application. Vol. xiii, part i, at p. 215.

a4 Such as the wife is abnormal, unconscious for along period of time,
paralysed etc. Inthese cases, thewife'sview isnot necessary especially
if she will disagree, although her condition renders her religiously
incapable of serving the husband according to Hukum Shara“.

4 Islamic Family Law, at p. 8.

46 Recorded by Ibn Majah, Sunan Ibn Mdjah, Kitab Al-Ahkam, no. 2340,
ap. 2617.

4 See Al ‘Aini, Badr Ad-Din. 2007 ‘Umdah Al-Qari Sharh Sahih Al-
Bukhari Retrieved from Maktabah Shamilah Software, version 2007,
val. 14, at p. 350.

8 Islamic Family Law, at p. 19.
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Analyzing thisprovision, again the matter of terminology should
be discussed. The term darar shar ‘ie is in the author’s view, is very
broad and contains many meanings. Further written explanation in the
light of polygamy issuesisbetter in order to providethe clear guidelineto
the judges, what can be regarded as “affecting a wife in respect of
religion, life, body, mind, moral or property.” Thiswill contribute somehow,
to the uniformity injudging polygamy applicationsin all states.

In the light of Qur’an and sunnah, darar shar ‘ie that may be
caused by the husband upon entering polygamy marriage can be examined
fromthefollowing points:

1. Affecting the wife's religion: This provision is related to the
previous hadith about “Alr bin Abi Talib and the daughter of

Abzz Jahal, whereby the Prophet (SAW) disagreed with the

proposal because he was worried the marriage will affect her

faith dueto her uncontrolled jeal ousy whereit might brought her
to anger that is not suitable for her status.®® This was stated
clearly in another narration by Az-Zuhri:

“Meaning: | fear for her religious conviction”

2. Affecting the wife's life: The same hadith narrated as the
Prophet (SAW) mentioned, “...for surely sheis part of me and
what troubles and agitates her, troubles and agitates me too; and
what harm befalls her befalls me too.”*

3. Affecting the wife's body.

4, Affecting thewife’'smind: In atradition narrated after the Hijrah
event, it was recorded that a polygamous man from Ansari
offered one of his wife to be married with the Muhgjirin and
hewaswilling to divorce her.* Thisevent according to Ibn Hajar
Al-‘Asgalani was proof that it is permitted to avoid ‘jealousy’
between two wives® (which affect their minds), to divorce her

a8 Ibn Hajar, Fatk Al-Bari, vol. 10, Kitab An-Nikah, at p. 412.

%0 [bid.

51 Recorded by Bukhari, Sahih Bukhari, Kitab An-Nikah, no. 5167, at p.
447.

52 Ibn Hajar, Fatk Al-Bari, vol. 10, at p. 295.
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and let her marry with other good man. The sadith stated before,
according to Imam Nawawi is also another reason of how
seriousjealousy can bethereasonto reject polygamy proposal .5

Affecting the wife's moral: In a hadith, the Prophet (SAW)
described and prai sed the Quraish wives as*“ the kindest women
to their children in their childhood and the more caring women
of the property of their husbands.” % Many Malay women have
this positive attitude, but if the proposed polygamy will cause
changes to the wife's behavior towards negative attitude, then
polygamy in this situation not beneficial and can cause darar
shar ‘7e.

Affecting the wife's property: Inability of a husband to
conveniently financeanew family will definitely affect hisexisting
wife'sproperty and heisnot entitled to do so. The Prophet (SAW)
required ‘financial ability of the man’ as a prerequisite for
marriage. |n afamous hadith recorded by Muslim, hesaid to his
malefollowers, “those among you who can support awife should
marry.”% It is understood that those who cannot support more
than one wife, should not marry a second wife as thiswould be
beyond hisfinancia ability.

Any husband fails or intentionally refusesto act fairly commits

darar shar ‘ie and harm on his wives. Doing harm to other Muslimsis
oppressing them, whichis considered asasevere offence against Almighty
Allah’slaw. A famous authentic hadith stating the prohibition of harming
and oppressing brothers or sistersin Islam can be traced to a narration
by ‘Abdullah bin ‘Umar that the Prophet (SAW) told him:

Meaning: “A Muslimisabrother of another Muslim, so
he should not oppress him, nor should he hand him over
to an oppressor.”

53
54

55
56

Nawawi, Shar/ An-Nawawi, vol. 16, 2.

Recorded by Bukhari, Sahih Bukhari, Kitab An-Nikah, no. 5079, at p.
430,

Recorded by Muslim, Sahih Muslim, Kitab An-Nikah, no. 1, at p. 910.
Recorded by Musdlim, Sahih Mudlim, Kitab Al-Mazalim, no. 32, at p. 32.
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Specificaly, Allah SWT through Hisrevelation haswarned and
at the sametime reminded polygamous husbands from the very beginning
tobejust andfair at al times. Though perfect equality of loveand passion
isnot possible yet, he must try hisbest to be just at all times. Hisfailure
to be equally fair in matters of finance, allotment of time, and sexual
relation among hiswiveswill result in harm and suffering (darar shar ‘ie)
which is deemed in the Qur’an as ‘hanging in the air’ (mu‘allagah):

Meaning: And you are never able to be fair and just
between women, Even if it is your ardent desire: but
turn not away (from awoman) altogether, so asto leave
her (as it were) hanging (in the air).%”

Clause(5), (6) and (8) are mainly administration and management
related process of polygamy that do not need analytical studies from
Qur’an and sunnah perspective.

PENALTIES

If the applicant contravenes the procedures provided in section 23 (1),
failing to gain written permission from the court to contract polygamy,
yet he contractsit somewhere else or outside the region,* he will be will
beliableto the penalties provided in section 123:

Any man who, during the subsistence of a marriage,
contracts another marriagein any place without the prior
permission in writing of the Court commits an offence
and shall be punished with a fine not exceeding one
thousand ringgit or with imprisonment not exceeding six
months or with both such fine and imprisonment.*

57 Sirah An-Nisa': 129. Mu‘allagah according to A¢-Tabari means ‘a
wifewho islike neither having a husband (though she’s married), nor
divorced (since her marriage still exists), see Ar-Tabarz, Al-Jami© Al-
Bayan, vol. 5, at p. 367.

8 Such marriageis knowninMalaysiaas‘ runaway marriage’ wherethe
applicant and the prospective wife contract their marriage outside the
region, mostly at the Religious Affair in Southern Thailand.

8 Islamic Family Law, at p. 53.
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Looking at the trend of modern penalties, it is believed that this
punishment isrelatively low. ‘ The penalty has not served as a deterrent
because until now, no husband has been imprisoned for contravening
these rules.’® Referring back to the divine sources, there is no penalty
for contracting polygamous marriage without the permission of the court
or Syariah Judge. Instead, in Sirah An-Nisa': 3, the very first
consideration before any polygamous marriage takes placeisthe ability
of the husband to deal justly between hiswives, any single doubt in his
capacity of being unjust after entering a polygamous marriage will be
considered as a strong reason to prevent the husband from pursuing the
intention of polygamy as mentioned before. No judge in any state or in
the country at largeistheoretically allowed to permit polygamy without
investigating the husband’ sfinancial ability and religious background to
ensure hispotential in conducting himself asajust husband before granting
the polygamy application

The spirit of the verse actually constitutes the husband himsel f
as his own judge in the shoes of the Syariah Judge, inspecting his own
possibility in handling another wife fairly and justly, or else ready to be
punished by Allah SWT on the Day of Resurrection as earlier mentioned
in the hadith. But in today’s lifestyle lacking in faith and raqwa, it is
extremely difficult to find apious man who can rationally evaluate himsel f
inwhich category hefallsinto, therefore, it has now becomethejudge’'s
role to decide on the permission of contracting polygamous marriages.
The consequences of any decision taken by the judge will be his
responsibility towardsthe applicant, the existing and the prospective wife,
aswell asAlmighty Allah . Thejudge bearsaheavy burden, religiously
and contextually, in carefully determining an applicant’s right to have
morethan onewife. The Prophet, (SAW) in histradition has emphasized
on theimportant role of ajudge and the punishment for being unfair in his
judgment:

Meaning: Judges are of three (categories); two in the
hellfire, one in the heaven, (firstly) a man who judges
unfairly and he realizes that, shall be in the hellfire,
(secondly) a judge who does not know while judging

60 Sistersin Islam, Memorandum on Reform of the Islamic Family Law
on Polygamy, 1996, KualaL umpur, at p. 5.
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and infringes other human’srights, shall beinthehédllfire,
(thirdly) the judge who decides justly, shall be in the
heaven.®

Therefore, if a Syariah Judge unduly approves an unqualified
applicant to contract polygamy, he will have to share part of the sins
committed by the husband while being unfair or oppressiveto the existing
wifeand children. Looking at thisresponsibility held by aSyariah Judge,
the author would like to suggest here that the Syariah Judgein Maaysian
Courts be given more authority in monitoring the polygamous families
after the conclusion of polygamous unions. The Syariah Judge should
haveall theright to advise or warn (if necessary) the oppressive husband
to improve his performance in dealing with al his wives justly. If the
husband is<till stubborn or unableto act justly, then he should be subjected
to educative rehabilitation®® which may help to improve his family
management skills.

According to the author’sanalysis, offences provided in section
123 of IFLA have no basis in either inthe Qur’an or the sunnah. More
importantly, a stiffer penalty should be prescribed for those who fail to
be fair intentionally in polygamous marriage. According to the divine
sources, it is included in the right of the judge or Syariah Judge to
inspect how the polygamous family registered under his supervision goes
on. The Prophet (SAW) himself was recorded as inspecting the family
life of his companions. It was narrated by Jabir bin “‘Abdullah that he
was asked by the Prophet (SAW) about his progress with his wife and
was given some advice by him.® This event according to |bn Bartal isa
signal to a Syariah Judge to ask and to find out if the people need any
help or adviceregarding their family problems.%

61 Recorded by Abi Dawad, Sunan Abiz Dawid, Kitab Al-Ahkam, no.
3573, at p. 1488.
62 Such as attending al five obligatory prayers congregationally in the

mosques every day, participating in seminars and talks about Family in
Islam gradually, or serving the nearby mosques or writing book reviews
on the role of polygamous husband and etc.

63 Recorded by Bukhari, Sahih Bukhari, Kitab An-Nikah, no. 5079, at p.
439.
64 Ibn Battal, Shar/ Ibn Bastal. n.d. Retrieved from Maktabah Ash-

Shamilah, version 2007, topic 7, vol. 13, at p. 165.
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CONCLUSIONS AND RECOMMENDATIONS

1

Through analytical studies of IFLA from the divine perspective
enshrined in the Qur’an and sunnah, the author concludes that
the provisions on polygamy in IFLA are mainly concerned to
restrict the permission of polygamous marriage and limiting it to
exceptional cases as highlighted in Sirah An-Nisa': 3.

The spirit of the polygamy provisionin IFLA isinline with the
divine purpose (magasid as-shari‘ah) to protect the orphan
girls, wives and children, against darar shar ‘ie caused by the
irresponsible hushand’s abuse, but that spirit has not been clearly
and properly addressed as it should have been.

Someterminologiesused arevery general and may lead to diverse
interpretation on the real purpose. It is suggested that the terms
such as hukum syara“ and darar shar ‘ie should be defined in
detail and clearer wordingsto avoid disparitiesin judge’ sdecisions
in different states.

Although there are no direct divine sources on obtaining the
existing wife's consent or views in contracting polygamy as
imposed by theIFLA, theviews of the existing wifeisextremely
relevant as this would provide more information to the court
regarding husband's attitude and his financial condition aswell
as his sexual ability in order to “dispel much of the misery and
injustice that is often encountered in polygamous marriage” %
withinthe Malaysian context.

Syariah Judges should be given more authority in handling and
monitoring problems encountered in post polygamous marriages,
so asto stop any form of darar shar ‘iefrom affecting thewife's
religion, mind, body, moral and property. The Prophet (SAW)

65

Aishah Saleema bt Mohd Yassin. 2002. An Examination of the
Protection of the Human Dignity of Muslim Women in Malaysia with
Reference to Polygamy and Divorce Unpublished Ph.D. dissertation,
International Islamic University Malaysia, KualaLumpur, at p. 364.
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himself used to ask the companions about the progress of their
families, as mentioned in zadith Jabir bin ‘Abdullah.

It is allowed for a Syariah Judge to disapprove polygamy
proposal if it will cause seriousjea ousy that may affect thewife's
religion and moral as stated in sadith about “Ali, Fatimah and
Abzz Jahal’s daughter.

An educative rehabilitation or penalties are highly encouraged
to be introduced to check an oppressive husband, asin Islam,
oppressing other Muslimsis aserious offence against Almighty
Allah’'s law as related in the hadith.



