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Abstract

This article discusses the question of analogical reasoning (qiyEs) in the
prescribed categorical penalties (fudEd) in order show whether they are
predominantly subject to ratiocination and causation (tafllEl) or to mere
devotional submission (tlabbud). The study has demonstrated that, as a
matter of general principle, TudEd penalties are of a devotional character,
they are individually subject to ratiocination, and hence they constitutes a
base of analogical reasoning for arising new criminal issues. It has also
shown that the majority of the jurists subscribe to ratiocination and causation
in TudEd provided its requirements are fulfilled. Those who reject such a
proposition, which is the position of most Hanafi jurists, do so not on the
ground of devotional submission, but on the ground that analogical reasoning
holds only for evaluative judgements (alkEm) and not for names (asmE’).
For them, linguistic matters are not established through analogies by through
authority and transmission. The article has arrived at the conclusion that
there is a wide room for analogical reasoning in TudEd whereby new
criminal problems can be dealt with, no matter how variegated and
complicated they might be.

Key words: AxudEd penalties, evaluative judgements, ratiocination and
causation (taNIEl), devotional submission, analogical reasoning (qiyEs).

Abstrak

Artikel ini membincangkan isu taakul (giyEs) dalam hukum hudud bertujuan
untuk menunjukkan sama ada ia tertakluk kepada pemikiran secara logik
(ta‘lil) atau hanya pengabdian kepada Allah (tlabbud). Kajian menjelaskan
bahawa walaupun hukum hudud sebagai suatu prinsip umum dan bersifat
pengabdian kepada Allah, ia secara individu tertakluk kepada pertimbangan
akal. Ini menjadikannya asas kepada analogi dengan isu jenayah baru. la juga
menunjukkan bahawa kebanyakan ulama menerima-pakai analogi (tafllEl)
dalam hudud sekiranya syarat-syaratnya dipenuhi. Manakala mereka yang
menolak cadangan ini terutamanya dari kalangan ulama Hanafi,
menyataakan ia bukan atas alasan pengabdian kepada Allah, tetapi atas sebab
skop analogi itu sendiri dalam menimbang dan menilai suatu hukum (alkEm)
dan ia bukan berdasarkan nama-nama semata-mata. Menurut mereka,
persoalan linguistik bukan melalui analogi tetapi berdasarkan autoriti nas.
Kesimpulannya terdapat skop yang luas kepada pertimbangan logikal dalam
hukum hudud bagi menangani masalah jenayah baru, dan ia mampu dibuat
walaupun ada kerumitan.

Kata kunci: Huku[ngn xudEd, Pertimbangan dan Penilaign hukum,
Pemikiran logical (taNIEl), Pengabdian kepada Allah, analogi (qiyEs)
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