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Abstract

The research examines the issue of the protecting the rights of prisoners by
focusing on the means and mechanisms that the Islamic Sharia has initiated
in the care of criminals before, during and after the implementation of the
sentence while comparing the findings of modern civil law with the
principles and Magasid al-Shari‘ah. The aim of the research is to
demonstrate the integrative view of Islamic Sharia between the fight against
crime and the preservation of dignity and rights of the perpetrator of the
crime. The paper employed inductive and analytical methods. The research
also concluded that the legislator took into consideration the crime and the
perpetrator in two aspects: First from the perspective of the crime in terms of
its type by not generalizing same punishment for anyone who commits any
crime, and second, from perspective of the punishment in terms of limiting
the quantity of punishment through employing mercy and corrective actions
in dealing with criminals.

Key words: Prisoner, crime, punishment, rights, methodology.

Abstrak

Kajian ini membincangkan isu penjagaan hak banduan dengan menumpukan
kepada cara dan mekanisme yang telah dilaksanakan oleh Syariah Islam
dalam penjagaan penjenayah sebelum, semasa dan selepas pelaksanaan
hukuman sambil membandingkan hasil penemuan undang-undang sivil
moden dengan prinsip dan Magasid al-Shari‘ah. Tujuan kajian ini adalah
untuk menunjukkan pandangan integratif Syariah Islam di antara memerangi
jenayah, pemeliharaan maruah serta hak pelaku jenayah. Kajian ini
menggunakan pendekatan analisis dan induktif dan mendapati bahawa
penggubal undang-undang mengambil kira jenayah dan pelakunya dalam dua
aspek: iaitu melihat kepada jenis jenayah dan tidak melaksanakan hukuman
yang sama kepada pesalah serta mengehadkan kadar hukuman jenayah
melalui hukuman berbentuk penalti berdasarkan budi bicara dan langkah
pembaikan dalam menangani penjenayah.

Kata kunci: Banduan, Hukuman, Hak, Kaedah.
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