Liefles Ak Lall Aol Analanll Layias AaSme Augin iyl 4ySs Ao

sy SILIN soall #2018/,21439 REYS-T{PRR{LIRTESY

T )
pealpl zl> gume o

25l yedeka
o el (qia .

2ol Qg
owld (5,58 g o AT | P PO PESR I B . W @y el )
6ok daxl Jloz o Ot @y (! piai o
@Lé_u.l\ BRI S 9 &Jba Sp A
JEIERRPESN [N

Saald! !

Lge> e oo Mai S



L ¥ gl

Ll —— oyt ez
Bl —— o ol slee
s — Gl o S

gnel - Ol of Ladd e
Ayl vy

Wil — 50 G e Ldp e ) o e
Oyl — o o )l s Ll —— S gl il
e —— Sl L Ll —— o5 g dly

Sl LS e A — g ae b

03,1 = (55 b

oy

Advisory Board
Mohd. Kamal Hassan, Malaysia Muhammad Nur Manuty, Malaysia
AbdulHamid AbuSulayman, Saudi Arabia Imaduddin Khalil, Iraq

Yusuf al-Qaradawi, Qatar Fikret Karcic, Bosnia

Mohamed Ben Nasr, France Abdul-Khaliq Kazi, Australia

Balgis Abu Bakar, Malaysia Abdul Rahim Ali, Sudan
Razali Hj. Nawawi, Malaysia Nasr Mohammad Avrif, Egypt
Taha Abderrahmane, Morocco Abdelmajid Najjar, Tunisia

Fathi Malkawi, Jordan

© 2018 1IUM Press, International Islamic University Malaysia.
Al rights reserved.

ISSN 1823-1926 sl a3l

Correspondence  dlaall cluip
Managing Editor, At-Tajdid
Research Management Centre, RMC
International Islamic University Malaysia
P.O Box 10, 50728 Kuala Lumpur, Malaysia
Tel: (603) 6196-5541/6186 Fax: (603) 6196-4863
E-mail: tajdidiium@iium.edu.my

Website: http://journals.iium.edu.my/at-tajdid

Published by:

IIUM Press, International Islamic University Malaysia
P.O. Box 10, 50728 Kuala Lumpur, Malaysia
Phone (+603) 6196-5014, Fax: (+603) 6196-6298
Website: http://iilumpress.iium.edu.my/bookshop


mailto:tajdidiium@iium.edu.my
http://journals.iium.edu.my/at-tajdid
http://iiumpress.iium.edu.my/bookshop

85

48-9

73-49

98-75

135-99

159-137

202-161

224 - 203

2l g s

LSy dest s

S.X.bj; :\:5\.9; > sLa-J.é
SN s ) et

L,:.S Jw.s'-j ‘;ﬂuJ v.:h\jl J.o.s'-j
s 3 s

gamd\oyT¢«¢ZAbu

S Boipp op ysadin

S Boipp op ysadin

o ot e
i Al

Ol yag Erg2xs

SR AL ol Lel ol 3 g Gl
380 L dioy dul)s 1 LSaw Yy adggully

dad) we OlusaVlg dh b doall o el i)

AW Sl 3

il O 3 A el) Sy el

S ol S 3wl i
3 e 3L 1 ) ks bl & el BLe
ool 4By aall anly) o gl 3

A malis

Ay U 22y b il Bl 2l b Eusls



73-490= <(2018/1439) 43 22211 22 aladll
UM Press J ik sise aalall (3 sés

L lle Aallad) dpadlal) daslal

ISSN 1823-1926 (Print)

elSSN: 2600-9609 (Online)

QI—\.\J')JQ «59.55

B Iiond| i yscnsian1g s yb) dobeal (9 (el 1o
Al O Hholall
Interference of Application between Maslahah Mursalah and
Istihsan of the Hanafi School in Business Transaction

Pertindihan Aplikasi di antara Maglakah Mursalah dan Istiksan
dalam Mazhab Hanafi dalam Transaksi Kewangan

TBaag ey s Ciad
Gl adle

& e o) 2o 2l WY1 e Olege O OleozaVly Al bl doliall
Sl gy DY) by By cbitmzl) e oSl Bpslee Y1 L, g
& cry Aol ) aoally i) o 3 oY1 0, 1S degrnn 8
oSl e mat OlemzaVly Al b amdiall oy ol asS Je el 5
Joldl s aii> Ol ldE Al Laalsy cled gty aadd Il oy
ol amlal) op adedl ldl s u;s;s Ay olikd 3 s
dplally gl ioVls @ Wl ol 3 aad) L OlaswaYly
Bl e i M aslall gl U L) (D55 gl et ool ag (DLl
bkl & Lagry o1l Qe VY 3500 3

CMalall () i) Olasza ¥ il amlall i ) OIS
Ll

e Bl BBy el ELY) pslally ol Cylan 2SS il oy il s coly sl LI
farhad.hossain@live.iium.edu.my : s 3y1 4

ks B B Y dxalt B5Ld Y1 plally sl Clan 8IS i) Jsoly 2kl o sl lad) 3Ll
bouhedda@iium.edu.my: s sy 4y


mailto:farhad.hossain@live.iium.edu.my
mailto:bouhedda@iium.edu.my

#2018 / 1439 (g ly I suadl . & gydeally SN wledl . spuzatt 50

Abstract

Maslahah mursalah (unrestricted public interest) and istihsan (juristic
preference) are considered among two vital evidences of Islamic jurisprudence
and important principles of ruling on new issues that are subject to ijtihad
(juristic reasoning). However, the disagreement that occurred among the
schools of Islamic law on the authenticity of maslahah mursalah and istihsan
as evidences in the Shari‘ah. In some mazhab, such as the Hanafi school,
maslahah mursalah was used extensively for deriving rulings of SharT'ah. At
this very juncture, this research focuses on gathering opinions within Hanafi
school regarding the overlappings between maslahah mursalah and istihsan,
studying them in order to understand the views and interpretations of Hanafi
school for it. In term of application this research discusses the interference in
the field of business transaction, specifically for sectors such as istisna“,
mudarabah and daman. This study is an analytical approach in order to achieve
the real meaning behind the interference between these two evidences in
application level. The major findings of the study include considering
maslahah mursalah by the Hanafi school as an evidence for deriving ruling of
the Shari‘ah in the form of istihsan by showing the interference between them
in term of applications.

Keywords: Maslahah Mursalah, Istihsan, Hanafi School, Interference,
Business Transaction.

Abstrak

Maslahah Mursalah dan Istihsan dikira sebagai prinsip penting dalam
membuat hukum baru yang memerlukan ijtihad. Perselisihan pendapat berlaku
di antara para ulama sama ada dua hukum ini sama ada boleh diterima atau
tidak sebagai sumber hukum. Malah terdapat perselisihan pendapat dikalangan
ulama mazhab Hanafi juga untuk menerima keduanya untuk membuat hukum
Shariah atau tidak. Kajian ini akan berfokus untuk mengumpulkan pendapat-
pendapat dalam Mazhad Hanafi dan mengkajinya untuk memahami
pandangan dan tafsiran mazhab Hanafi terhadap perkara ini. Dari sudut
aplikasi, kajian ini akan membincangkan penggunaan dua hukum ini dalam
transaksi kewangan terutamanya dalam: istisna‘, mudarabah and daman.
Kajian akan mengunakan analisis untuk mencapai makna sebenar disebalik
penggunaan hukum ini dari sudut aplikasinya. Dapatan terpenting dalam
kajian termasuk untuk menerima Maslahah Mursalah dalam bentuk Istihsan

kerana pertindihan keduanya semasa mengaplisakikannya.

Kata kunci: Maslahah mursalah, Istihsan, Mazhab Hanafi, Pertindihan,

Transaksi Kewangan
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+¢ Provide a separate full bibliographical list of all sources cited at the end of the article.

+¢ Qur’anic references (e.g. name of surah and number of verse[s]) must be given in the main
text immediately after the verse[s] cited as follows: Al-Bagarah: 25).

% Hadith citations must be according to the following format: Al-Bukhari, Mulammad
ibn Isma‘tl, al-Jami' al-galfl (Beirut: Dar Ilya’ al-Turath al-*Arabt, 1404/1988),
“Kitab al-Zakah”, Tadfth no. x, vol. y, p. z.

¢ Titles of Arabic books and encyclopedias as well as names of Arabic journals cited
must be in bold characters. Counterparts of all these in English and other non-Arabic
languages using Latin script must be italicized. Titles of journal articles, encyclopedia
entries, and chapters in collective books in any language must be put between inverted
commas (“....").

+¢ Traditional Arabic should be used for main text (16 points) and footnotes (12 points)
of articles/book reviews and conference reports. Simplified Arabic must be used for
main title (20 points) and subtitles (18 points).

«Include a cover sheet with author’s full name, current university or professional
affiliation, mailing address, phone/fax number(s), and current e-mail address. Provide
a two-sentence biography.

++The editor and editorial Board retain the right to return material accepted for
publication to the author for any changes, stylistic and otherwise, deemed necessary
to preserve the quality standard of the journal.

+«+ Submissions should saved in Rich Text Format (RTF) and sent to
tajdidiium@iium.edu.my or trough website: http://journals.iium.edu.my/at-
tajdid/index.php/Tajdid
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