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Abstract

This study aims to explain the possessory and official pledges and some of
their applications in the Malaysia Islamic monetary system from the point of
view of Figh analysis. This is to answer the question: what are the concepts
of possessory and official mortgage and their applications? The study refers
to the views of the jurists on the issue and compare between them. The study
concludes among others: that the traditional jurists did not differentiate
between the possessory and official mortgages in their discussions but rather
discussed about it in general manner. Legal scholars had reviewed this form
of interaction as a result of in the real estate insurance system; and that the
difference between them is that possessory mortgage has the mortgaged
property in the hand of the mortgagee until he fulfil his right and as for the
official mortgage, the mortgagee remains in the hand of the owner and the
mortgagee has the right in fulfilling his right based on the price of the
mortgaged item. This mechanism however, was applied in different manners
in the Malaysia Islamic monetary system; some of which comply with the
Shari’ah while some others need to be reviewed and studied further to
contain them from some of the Shari’ah offences and the possibility of them
containing elements of the suspicious usury.

Keywords: Possessory Mortgage and Official Mortgage, Monetary System,
Shari’ah, Malaysia.

Abstrak

Kajian ini bertujuan untuk menerangkan dua jenis gadaian; Hiyazi dan
Rasmi dan perlaksanaannya dalam sistem kewangan Islam Malaysia
berdasarkan sudut pandang kajian analisis figh yang akan menjawab
persoalan berikut: Apa konsep kedua gadaian ini dan cara pelaksanaannya?
Kajian ini akan merujuk kepada pendapat-pendapat ulama’ dalam perkara
ini, menganalisia pendapat tersebut serta membuat perbandingan. Antara
dapatan penting dari kajian ini adalah ulama-ulama klasik tidak membezakan
antara dua gadaian ini dalam perbincangan mereka, mereka hanyalah
berbicara tentang gadaian secara umum. Pakar perundangan telah
memperkenalkan bentuk interaksi ini sebagai hasil daripada perkembangan
sistem insurans harta tanah; beza antara dua cagaran ini ialah Gadaian
Hiyazi, barang gadaian itu berada pada penerima barang gadaian sehinggalah
tuannya mengambil haknya, manakala Gadaian Rasmi, barang gadaian
berada kekal pada tangan ke penggadai, dan penerima gadaian boleh
mengambil hak berdasarkan harga aset gadaian. Pelaksanaan ini telah
digunakan dalam sistem kewangan Islam Malaysia tetapi ada yang patuh
Shari’ah dan ada yang perlukan penelitian dan kajian kerana ada yang
melanggar shari’ah dan ada yang berunsur riba.

Kata kunci: Gadaian Hiyazi, Gadaian Rasmi, Sistem Kewangan, Shar’ah, Malaysia.
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Mohamad Abd Hamid, et al, Key Factors Influencing Customers to Use Ar-Rahnu (Islamic
Pawn Shop) In Malaysia: Evidence from Bank Rakyat, (International Journal of
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Banks Financial Institutions (International Conference of Global Islamic Studies 2014)
p119-121; Abdul Razak, Azila, Malaysian practice of ar-rahnu scheme: Trends and
development, p6-7.
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* Abdul Khir, Mohamed Fairooz, et al, Critical Appraisal of the Rahn-based Islamic

Microcredit Facility (International Shariah Research Academy for Islamic Finance
Research Paper No:45/2012), p14-16; Sharif, Dziauddin, et al, The Improvement of
Ar-Rahn (Islamic Pawn Broking) Enhanced Product in Islamic Banking System (Asian
Social Science; Vol. 9, No. 2; 2013, Published by Canadian Center of Science and
Education), p43-44.



£2017 / 21439 () Gyass golall suall . gydally galall bl spumatl 152

kel sds il 0Ly gl

S Y AW Bl r 5 ok ey el a1

() Loy ol U e ke I gl (gr25 2

ol ol el iy i aen oeald dakedl sl o 3

sl gl

oY) I G gl 483 o) a4

DB el sy B Rl nnll S 5

S BEY () W Al ) AW aesll o5 6

ool Sl 3 sV g35 7

e 2 g5 At e ) W Gadl i a e OF s (3 s
o Jendll JL e sl O3] i oflisnn) S8 3% Jlo ¢ 8 e s
1505 ¢(onddl) Ogall o Lgh Aumnsll (352 Sl o s 13]5 (Lles 423
sdr 3 oA ke OB ey (L) ool AL S g b e 5 o5 50
ey (Bps sl Al
s ol Ol e 2

I sl gl el Jy Ll 0500 3 2 e
(A A paehe 5 oSS Las A Y 35 Loy a1 Ll (3 2Ly
=" (BN ey an Lede Uiie Gy ) el (U 0l (SO
G (U o slas] g V) B G QLY B el g (oS
LBlys ) Bkl iam k5 ey Y ol 0F Y] L s Slsp

(Mg Gl al a8 (oas (Law of Malaysia Pawnbrokers Act 1972, Act 81. : k% :
400-390_



153 ol oyl JUI plaidl § onylly 3lemedl oliaydl — ugo S dorma bl Lol wama (LyS5 Lo

AW d sl
A G aled Sliphd) e ol i el Y el G ey
AW gl Al S Lo s (L 283 LA a0 (3 0sa bl OF VI 45l
P e G e Y of Blas 0pall 0,55 o a3 Lyl
A 8 A
dala
bl ods L) A g il ool
o Bhad ol by gl clale #3aol o5 gl U] ) s OF 1
(SH A e L pa o 15adSS W clgidd) Ofy el sSwy! el
3rolall (il dll addmznls o) oa ) el el odia ade 1gallad | 0l
Logir 24l Ll ol il ) il bl ol (3 joled) i
oA e AL eldall e ST a3 10 catlial ) OlzabVly 341 55
AN G AT e ) 2 A i Y )
ST e oy Uidle (3 2Dl Y1 I Sl (3 i)l Slidas 2 OF .2
AN e e calylly Bl das L ) et 2 Y1 ey i Dl dny 2
(A i 5y il b Al i agde Sie e LS U (L

o2

References: saapall

Abu Sa‘td, Ridwan, al-Ta 'minat al-Shakhsiyyah al- ‘Ayniyyah, (Alexandria: Dar al-Jami‘ah
al-Jadidah, 2007).

Al-Buhiti, Mansiir bin Yunus, al-Raud al-Murbi* ‘ala Sharh Zad al-Mustagni‘, (Riyadh:
Dar al-Muayyad, no date).

Al-Buhiti, Mansir bin Yunus, Kasshdf al-Qinda‘ ‘an al-Igna‘, (Beirut: Dar al-Kutub al-
‘Arabiyyah, no date).

Al-Dasiqi, Muhammad bin ‘Arfah, Hashiyyah al-Dasugi ‘ala al-Sharh al-Kabir, (Beirut:



£2017 / 21439 () Gaaals golall suall o gydalls gsladl alstl . szttt 154

Dar al-Fikr, no date).

Al-Du‘aylij, Mubarak Muhammad, al-Rahn fi al-Figh al-Islami, (Riyadh: Maktabah Fahd
al-Wataniyyah, 1% Edition, 2000).

Al-Jundi, Khalil bin Ishaq bin Musa, Mukhtasar Khalil, ed. Ahmad Jaj, (Cairo: Dar al-
Hadith, 1* Edition, 2005).

Al-Khurashi, Hamad bin ‘Abd Allah, Sharh Mukhtasar al-Khalil, (Beirut: Dar al-Fikr, no
date).

Al-Kasani, Abi Bakr bin Mas‘ad, Badd‘i‘ al-Sana‘i‘, (Dar al-Kutub al-Ilmiyyah, 2™
Edition, 1987).

Al-Matari, Da‘lj Bathi, “Rahn al-*Aqari Rasmiyyan Dirasah Fighiyyah Mugaranah baina al-
Figh wa al-Qaniin al-Kuwayti” Majallah Jami‘ah al-Sharigah li al-‘Ulim al-
Shar ‘iyyah wa al-Insaniyyah, (Kuwait, Issue 2, 2007).

Al-Mawardi, ‘Ali bin Muhammad, al-Hawi al-Kabir, ed. Al-Shaikh ‘Ali Muhammad
Mu‘awwad and Al-Shaikh Ahmad ‘Abd al-Mawjid, (Beirut: Dar al-Kutub al-
‘Ilmiyyah, 1¥ Edition, 1999).

Al-Sawi, Ahmad bin Muhammad, Hashiyyah Al-Sawi, (Dar al-Ma‘arif, no date).

Al-Ramli, Muhammad bin Abi al-‘Abbas, Nihayat al-Muhtaj ila Sharh Al-Minhaj, (Beirut:
Dar al-Fikr, 1984).

Al-Sanhuri, ‘Abd al-Razzaq Ahmad, al-Wasit fi Sharh al-Qdniin al-Madani, (Beirut: Dar
Thya’ al-Turath al-*Arabi, 1* Edition, 1970).

Al-Suyuti, ‘Abd al-Rahman bin Abi Bakr, al-Ashbah wa al-Naza‘ir, (Dar al-Kutub al-
‘Ilmiyyah, 1¥ Edition, 1995).

Al-Sharbini, Muhammad bin Ahmad, Mughni al-Muhtaj ila Ma ‘rifah Ma‘ani Alfaz al-
Minhdj, (Beirut: Dar al-Kutub al-‘Tlmiyyah, 1* Edition, 1994).

Al-Shirazi, Ibrahim bin ‘Ali bin Yusuf, al-Mudhahhab, (Beirut: Dar al-Kutub al-‘Ilmiyyah,
no date).

Al-Tasi, Muhammad bin al-Hasan, al-Khilaf, ed. Al-Haj al-Sayyid ‘Ali al-Khurasani, Al-
Haj al-Jawad al-Shahrastan, (No place: Mu‘assasat al-Nashr al-Islami, 2" Edition,
1989).

Al-Walid, Faraj Tawfiq, al-Rahn fi al-Shari‘ah al-Islamiyyah, (Najaf: Matba‘ah al-Qada’,
2" Edition, 1973).

Al-Zayla‘il, Uthman bin ‘Ali, Tabyin al-Haqa‘iq Sharh Kanz al-Daqa ‘ig, (Cairo: al-
Matba‘ah al-Kubra al-Amiriyyah, 1% Edition, 1896).

Al-Zuhayli, Wahbah, al- ‘Uqud al-Musamah fi al-Mu ‘amaldt al-Madaniyyah, (Damascus:
Dar al-Fikr, 1 Edition, 2002).

Gharghadu, Uthman bin Ibrahim, “Dawr al-Rahn fi Idarah al-Mukhatir lada al-Masarif al-
Islamiyyah”, (Risalah Majistir, Kulliyyah Ma‘arif al-Wahy wa ‘Ulim al-
Islamiyyah- al-Jami‘ah al-Islamiyyah al-*‘Alamiyyah bi Maliziyya, 2011).

Hay‘ah al-Muhasabah wa al-Muraja‘ah 1i al-Mu‘assasat al-Maliyyah al-Islamiyyah, al-
Ma ‘ayir al-Shar ‘iyyah, (Manama: Al-Mi‘yar al-Shar‘T Ragam 39, 2010).

Ibn Faris, Ahmad, Magqdyis al-Lughah, ed. ‘Abd al-Salam Muhammad Muhammad Harin,
(Beirut: Dar al-Fikr, no date).

Ibn Juzayy, Muhammad bin Ahmad bin Muhammad bin ‘Abd Allah, Al-Qawanin al-
Fighiyyah.

Ibn Manziir, Muhammad bin Mukarram, Lisdn al- ‘Arab, (Beirut: Dar al-Sadir, 1¥ Edition,
no date).

Ibn Qudamah, ‘Abd Alldh bin Ahmad, al-Mughni, (Cairo: Maktabah al-Qahirah, 1968).

Ibn Rushd al-Hafid, Muhammad bin Ahmad, Bidayat al-Mujtahid wa Nihayat al-Muqtasid,
(Cairo: Dar al-Hadith, no date).



155 ol oyt JUI plaill 3 onylly 3lemdl oliaydl — ugo S dorma bl Lol wama (LyS5 Lo

Mustafa, Ibrahim et al., al-Mu jam al-Wasit, (Cairo: Dar al-Da‘wah, no date).

‘Abd al-Dayim, Husni Mahmud, al-I'timan al-‘Aqari baina al-Shari‘ah al-Islamiyyah wa
al-Qanuin al-Madani: Dirasah Muqgaranah, (Alexandria: Dar al-Fikr, al-Jami‘i,
2008).

Najjar, Muhammad bin Ahmad, Muntaha al-Iradat, ed. ‘Abd Allah bin ‘Abd Muhsin al-
Turki, (Beirut: Mu‘assasah al-Risalah, 1% Edition, 1999).

‘Umar, Ahmad Mukhtar ‘Abd al-Hamid, Mu jam al-Lughah al- ‘Arabiyyah al-Mu ‘dsirah,
(Beirut: ‘Alam al-Kutub, 1¥ Edition, 2008).

Nu‘aym, Muhammad ‘Umar, “Ahkam al-Rahn al-Hiyazi wa al-Rasmi: Dirasah Fighiyyah
Mugaranah bi al-Qanin al-Malizi”, (Risilah Majistir, al-Jami‘ah al-Qahirah,
1999).

Qahaf, Mundhir, Asasiyyat al-Tamwil al-Islami, (Kuala Lumpur: al-Akadimiyyah al-
‘Alamiyyah li al-Buhith al-Syar‘iyyah, 2011).

Zahran, Hamam Muhammad Mahmid, al-Ta’'minat al-‘Ayniyyah wa al-Shakhsiyyah,
(Alexandria: Dar al-Jami‘ah al-Jadidah, 2009).



