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A Critical Juristic Analysis of the Shari‘ah Standards
Concerning Mixed Lawful and Unlawful Investment

Telaah Kritik Figah untuk Garis Panduan Syariah Berkaitan dengan
Harta yang Bercampur antara Halal dan Haram
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Abstract

This article discusses the issue of entering into financing and investment
projects that include certain unlawful aspects as in the case of Islamic
financial institutions financing real estates and property whose owners
are known for using such property for prohibited activities, such as hotel
bars serving alcoholic beverages, etc, or investing in the stocks of
companies whose essential activities are lawful but which may
incidentally be involved in prohibited practices such as taking or giving
interest-based loans. Certain Shari‘ah standards have been issued by
some Islamic financial institutions and their legislative bodies allowing
the financing of and investment in lawful and unlawful mixed activities,
provided that some conditions are fulfilled. The first most important of
these conditions is that is that the size of the unlawful elements should
not transgress a specific ratio of the overall activities of the company or
project to which financing has been provided. The second condition is to
get rid of the profit gained through the unlawful activities. These
Shari‘ah standards have been based on some justifications and evidences
which the article carefully examines and discusses. The article has shown
that permission of financing and investing in mixed lawful and unlawful
activities cannot be allowed due to the invalidity of the evidence
supporting the standards under discussion. Moreover, such initiative is
actually tantamount to practicing and encouraging what is prohibited
instead of preventing it. The article has also pointed out the many evils
that would result from such justification which actually run counter to the
presumed benefit behind the position taken by some Islamic financial
institutions and their legislative bodies.

Keyworsds: Islamic Financing, Shari‘ah standards, mixed lawful and
unlawful activities, company stocks, real estate investment, interest-
based borrowing and lending.

Abstrak

Artikel ini membincangkan isu pembiayaian kewangan dan projek
pelaburan yang melibatkan perkara-perkara haram. Ini melibatkan kes
institusi kewangan yang membiayai perumahan dan hartanah satu-satu
pemilik yang dikenalpasti menggunakannya untuk kegiatan haram seperti
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bar hotel yang menyediakan minuman keras dan sebagainya, atau
pelaburan dalam saham syarikat yang mempunyai aktiviti halal tetapi
secara tak sengaja terlibat dalam kegiatan haram seperti mengambil dan
memberi pinjaman berbentuk riba. Piawaian Syariah yang dikeluarkan
oleh institusi kewangan Islam dan majlis penasihat syariahnya
bagaimanapun membenarkan pembiayaian dan pelaburan dalam kegiatan
yang bercampur antara halal dan haram apabila ia tidak melampaui
nisbah tertentu keseluruhan aktiviti syarikat atau projek pembiayaan
kewangan itu. Termasuk dalam syarat yang kedua ialah membuang
keuntungan yang diperolehi melalui kegaitan haram. Plawaian Syariah
ini berdasarkan beberapa justifikasi dan bukti dikaji dan dibincangkan
dalam artikel ini. Dapatan artikel ini menunjukkan bahawa kebenaran
untuk membiaya kewangan dan pelaburan sebenarnya dilarang
berdasarkan ketidaksahihan bukti yang menyokong standard yang dibuat.
Tambahan lagi, inisiatif sebegini sebenarnya sama dalam tindakan untuk
meneruskan atau menggalakkan perkara yang dilarang daripada
menyekatnya. Artikel juga menunjukkan bahawa banyak kejahatan lahir
akibat justifikasi sedemikian kerana bertentangan dengan perolehan
manfaat di sebalik posisi beberapa institusi kewangan dan badan
penasihat syaraiahnya itu.

Kata Kunci: Kewangan Islam, Standard syariah, pencampuran aktiviti
halal dan haram, saham syarikat, pelaburan hartanah, pinjaman
berasaskan riba.
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