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% Ghorab, Ahmad, Subverting Islam, The Role of Orientalist Centres (Londpn, Minerva
Press 1994), p. 19.
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"Milliot, Louis, Introduction & I’étude du droit musulman (Paris, 1953), p. 23.
* Ignatius Mouradgea d’Ohsson, see Wheatcroft, Andrew, Infidels. A History of the
Conflict between Christendom and Islam (London, Penguin Books, 2003), p. 286-9.
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"'Van den Berg, L.W.C., De contracto do ut des iure mohammedano (Leiden/Batavia, 1868).
2 Juynboll, Gualtherus H., Handbuch des islamischen Gesetzes nach der Lehre der
schafiitischen Schule (Leiden, 1910)
3 Houdas, O., Martel, F., Traité de droit musulman. La Tohfat d’Ebn Acem (Alger,
Gavault Saint-Lager, 1883).
* Bousquet, George-Henri, Abrégé de la loi musulmane selon le rite de I'Imam Malek
(Paris, 1952).
> Bussi, Emilio, Principi di diritti musulmane (Milano, 1943).
® Santillana, David, Institutioni di diritto musulmano malchita (Roma, 1926-38);
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Milliot, Introduction, p. 23ff; Spies, Otto, «Klassisches Islamisches Recht», in Spuler,
Berthold, (ed.), Handbuch der Orientalistik. Ergdnzungsband Ill, Orientalisches Recht
(Leiden, 1964), pp. 220-344.
7 Sachau, Eduard, Muhammedanisches Recht nach Schdfiitischer Lehre (Berlin, 1897), p. XVL
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"Milliot, Introduction, p.- 23

2 Sachau, Recht, p. IX

3 Schacht, Joseph, An Introduction to Islamic Law (Oxford, 1964), pp. 94-99.

* D’Emilia, Antonio, “Roman and Muslim Law. A Comparative Outline.” East and
West (Rom, 1953), pp. 73-80, p. 73.

> Graf, Erwin,“Vom Wesen und Werden des islamischen Rechts®. In, Bustan (Wien,
no.1, 1960), pp. 10-21.
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' Sachau, Eduard,“Zur dltesten Geschichte des muhammedanischen Rechts,

Sitzungsberichte der kaiserlichen Akademie der Wissenschaften Wien. Philosophisch-
Historische Klasse (Wien, no. 65, 1870). pp. 699-723. Von Kremer, Alfred,
Kulturgeschichte des Orients unter den Chalifen. 2 vols (Wien, 1875).

2 Goldziher, Ignaz, Muhammedanische Studien. 2 vols (Halle: 1889. Reprint
Hildesheim, 1961). vol. 2, p. 88ff.

3 Tyan, Emile, Histoire de [’organisation judiciaire en pays d’Islam (Leiden, 1960, 2"
ed.), p. 18.

* Schacht, Joseph, The Origins of Muhammadan Jurisprudence (Oxford, 1950).
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' “Schacht’s Origins has become the bible of Orientalists...” al-Azami, Mustafa, On
Schacht’s Origins of Muhammadan Jurisprudence (Riadh, 1985), p. 1.

> Motzki, Harald, Die Anfinge der Islamischen Jurisprudenz- Ihre Entwicklung in
Mekka bis zur Mitte des 2./8. Jahrhunderts (Abhandlungen fiir die Kunde des
Morgenlandes, 50.2, Stuttgart, 1991).

o 35N a5 S o) e Ll B3 ] et gil) UY) G ) A s (Lo O gty
Spies, Otto, “Klassisches Islamisches Recht”, In, Spuler, Berthold, Handbuch der
Orientalistik, Erganzungsband I11, Orientalisches Recht (Leiden, 1964), pp. 220-344, p. 223.



2007 / 51428 gy dually oLl saell e soldf sl syt 52

L G dgm st mmlay BT oy Jly o35 05 iz @ dus Ll
LY i oy Lo B )le & 52 g
Lk ,SI Lol Lalas) @35 iy gl ) 0SS a2
aleos ) 0 Sl Aobr Gy oV Uy cndlsll Bl e
S SV sy Bl by )l il oUSe e de )
A P Lalaiy 25, 5V 3 Lia]
gy ) Oty Sy il Gy Bl olas oLVl sda e el
coafy L annd) 35Y Ly 56 J e ol Bk ol e
o by sy Bl ol e (S0 alh ey ) LoV & b e
Vo) S aadl of ool @l Hugues z s ¢ s sdl s 3 IS
) =Ll @ el s e bl ey b pns e aley )l 0 )
B3y Eedl g ladl ) 5 Gl e db (s al) oY1 ALY
P43 80 5 Lakl s e By Legho
ony Bldlaae ud 1) a3 ada U G0 4 b of sla Y
Mo oYl il Ll gley 30 gy Sl aidll | dlaas Aol 3 s

saxze el e gl caloy ) 0pW) Ul e o s U 2l

t L1953 i 3 Les s !

“A valuable preliminary for this third intermediate path is to compare the Roman
Justinian Law (or Byzantine law understood /ato senso) inasmuch as this is one of the
foundations of modern European legal systems (...) with Muslim law. Thus, a
comparison between the two systems is not only of interest for historical studies in
comparative law, but it will also prove useful for fuller consideration of certain modern
legislative studies.” D’Emilia, “Roman and Muslim Law”, p. 73.

* Hugues, Henri, “La justice francaise et le droit musulman en Algérie”, La France
Judiciaire 1878-9; “Les origines du droit musulman”, ibid, 1879-80 ; see Crone,
Patricia, Roman, Provincial and Islamic Law. The origins of the Islamic patronage
(Cambridge, 1987), p. 111.

° Cachia, Pierre, Taha Husayn - His place in the Egyptian Literary Renaissance
(London: Luzac, 1956), p. 86ff.
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' Corpus Juris Justinianei , 528-534 C.E.
? Schmidt, F.F, “Die occupatio im islamischen Recht“. Der Islam, Berlin 1(1910) pp.
300-335.
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Conduct of State (Hyderabad, 1941), p. 42
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" Reland, A., Dissertationes Miscellanae, trajecti ad rhenum 1706-8. vol. iii, p. 3f.

f Gatteschi, Domenico, Manuale di diritto pubblico e private ottomano (Alexandria, 1865).

* “Roman law in Arab dress”; Amos, Sheldon, The History and Principles of the Civil
Law of Rome (London, 1883). pp. 405, 414.

4 Enger, M. (ed.), Maverdii constitutiones politicae (Bonn, 1853), pp. X1V, 14f, 22f.

> van den Berg, L.W.C., De contracto do ut des iure mohammedano (Leiden/Batavia, 1868)

® v. Kremer, Alfred, Kulturgeschichte des Orients unter den Kalifen, 2 vols (Wien,
1875, Reprint Aalen, 1966)

" Goldziher, Muhammedanische Studien et al.

8 Schmidt, F.F., ,Die occupatio im islamischen Recht”, Der Islam, 1(1910) pp. 300-335.
Hatschek, Julius, Der Musta’min. Ein Beitrag zum internationalen Privat- und Volkerrecht
des islamischen Gesetzes (Berlin/Leipzig, 1919). Heffening, Willi, Das islamische
Fremdenrecht bis zu den islamisch-frinkischen Staatsvertrigen (Hannover, 1925).

® Santillana, David, Code civil et commercial Tunisien, avant-projet discuté et adopté
(Tunis, 1899)

' Morand, Marcel, Etudes de droit musulman algérien (Alger, 1910).

""" Nallino, Maria, “Considerazioni sui rapporti fra diritto romano et diritto
musulmano”. Raccolta di Scritti editi e inediti. 6 vols (Rom, 1942), vol. 4, pp. 85-94.

"2 Bousquet, George-Henri, Le mystére de la formation et des origines du figh”. Révue
algérienne de législation et de jurisprudence (Algiers, 1947), pp. 66-81.

" Fitzgerald, S.V., “The alleged debt of Islamic to Roman Law”. The Law Quarterly
Review (London, No. 67, 1951), pp. 81-102.
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' Crone, Patricia, Roman, Provincial and Islamic Law.The origins of the Islamic
patronate (Cambridge, 1987).

o2 (1990 i Al g s gy 3saall g ASULI & ey SO AR G yU (ol T O (01
385-378. 2 «(1985/1405 cineld! ) 15 a2l e adll ol ¢ daas des ( Ghs 2747262

’ Hassam, A., Le droit musulman et le droit romain. (Archives d’Histoire du Droit

Oriental, n. p., 1949).

* Doualibi, M. Marouf, La jurisprudence dans le droit islamique (Paris, 1941).

> Goldziher, Ignaz, “Figh”, in, Houtsma/Wensinck (ed.), Enzyklopdidie des Islam, Vol.
1-4; Leiden, 1927. vol. 2, pp. 106-111, p. 107.
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2 Fitzgerald, Debt, p. 95

3 Watson, Alan, Roman Law and Comparative Law (The University of Georgia Press,
Athens and London, 1991), p. 15.
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' Goldziher, Ignaz, “Das Prinzip des istishab in der muhammedanischen
Gesetzwissenschaft”,. Wiener Zeitschrift fiir die Kunde des Morgenlandes, 1-2 (1887),
p. 228-51.
E“This involves a bad historical fallacy”, Fitzgerald, Debt, p. 96
’ «(..)) its first appearance as the name of a principle (but quite a different legal
Erinciple) is among the schoolmen of the middle ages.“ Fitzgerald, Debt, p. 97.
Ibid, p. 96f.
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!« _.here we recognize the Roman standard of utilitas publica, which gives the

interpreter of the law the right (...) to wrest a plain and unambiguous law into
something quite different, in the interests of public weal.” Goldziher, “The Principles
of Law in Islam”, in, Williams, A.S (ed),The Historians’ History of the World
(London, 1907), p. 297.

% Goldziher, “Figh”, Houtsma/Wensinck (Ed.) Enzyklopcidie des Islam (Leiden, 1927),
vol. 2, (pp. 106-111), p. 107

3 Goldziher, Vorlesungen iiber den Islam (Darmstadt, 1963), p. 52.

* Crone, Roman, Provincial and Islamic Law, p. 104.

> “The concept of the opinio prudentium of Roman law seems to have provided the model
for the highly organised concept of the consensus of the scholars, as formulated by the
ancient schools in Islamic law.” (Schacht, Introduction, p. 20); “This concept {ijma’}
corresponds to the opinion prudentium of Roman law, the authority of which was stated
by the Emperor Severus in the following terms, “In ambiguitatibus quae ex legibus
proficiscuntur, consuetudinem aut rerum perpetuo similiter indicatorum auctoritatem vim
legis obtinere debere.” Schacht, “Foreign Elements in Ancient Islamic Law”, in, Journal
of Comparative Legislation and International Law (London, no. 32, 1950), pp. 9-17; p.
14, Crone, Roman, Provincial and Islamic Law, p. 104.
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' «Si I’on pénétre au fond des choses pour discuter I’analogie relevée entre une partie
des termes techniques des deux droits, on ne trouverait qu’une sorte de rapprochement
au point de vue du sens littéral des mots, et non au point de vue du sens propre et
technique. Doualibi, Jurisprudence, p. 145.

? Goldziher, “Das Prinzip des istishab in der muhammedanischen Gesetzeswissenschaft,
in, Wiener Zeitschrift fur die Kunde des Morgenlandes, 1887, pp. 228-251.

? Fitzgerald, Debt, p. 97.

* Goldziher, Vorlesungen iiber den Islam, p. 57.
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! Crone, Roman, Provincial and Islamic Law, p. 104f

* Fitzgerald, Debt, p. 97f

3 «...whereas a preoccupation with Jewish influences on Islamic law simply confirmed
him as a Jew, a preoccupation with Roman influence on this law made him an exponent
of one of the most predigious aspects of European civilization. Be this as it may, it
would be unwise for even the most ardent admirer of Goldziher to practice taqglid of his
views on this subject.” Crone, Roman, Provincial and Islamic Law, p. 106.
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1

without , however, entering into the vexata quaestio concerning their cause, i.e.,
whether these analogies are due to parallelism or have been deliberately introduced?”
D’Emilia, Roman and Muslim Law, p. 74.

> Ibid.

* Ibid, pp. 75-76.

* Ibid, pp. 75, 77.

> “it may be that both laws are inspired by the notion of normal usage.” (Ibid, p. 76).
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f Goldziher, Muhammedanische Studien, vol. 2, p. 75.
> Schmidt, F. F., “Die occupatio im islamischen Recht®, in Der Islam (Berlin, no.1,

1910), pp. 300-335. jasladl s Lagze ol STy 0 0 7Ll s clasls 3l wn,
* Schmidt, Occupatio, p. 319.
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! Stein, Peter, Roman Law in European History (Cambridge University Press, 1999), p. 12f.
? Doualibi, Jurisprudence, p. 145.
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“Il n’existe aucun rapport entre ces institutions fondamentales du figh et celles qui y
correspondent en droit romain”. Bousquet, George-Henri, “Le Mystére de la formation
et des origines du Figh”, Révue Algérienne de Législation et Jurisprudence (Algiers,
1947), ( pp. 66-81), p. 71.
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" Bergstrisser, Gotthelf, Grundziige des islamischen Rechts (Berlin, 1935).
% Schacht, Origins et al.
? Grif, Erwin, ”Vom Wesen und Werden des islamischen Rechts®, in, Bustan (Wien,
no. 1, 1960), pp. 10-31.
Ll el 4

> “Anche qui, come pel diritto arabo preislamico, non sarebbe cosa assurda pensare ad
infiltrazioni romano-ellenistiche nel diritto sasanide, e da questo trasmesse al sistema
islamico. Ma siamo sempre nel campo delle congetture, facili a farsi, difficili a provarsi.”
Nallino, Maria, “Considerazioni sui rapporti fra diritto romano e diritto musulmano”, in,
Racolta di Scritti editi e inediti. 6 vols (Rom, 1942), vol. 4 (pp. 84-94), p. 90.
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" Tyan, Histoire, p. 62
% Schacht, Joseph, An introduction to Islamic law (Oxford, 1964), p. 19.

3 Goitein, S.D., “The birth-hour of Muslim law”, in Protocols of the 22" Congress of
Orientalists held in Istanbul. —Leiden, 1957, vol. 11, (pp. 247-53), p. 250.
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' Schacht, Introduction, p. 11.

P IO N PIPN-TA PP U= 2
“It is difficult to see how, in the face of all this evidence, Schacht can maintain that
law fell outside the sphere of religion, that the prophet did not intend to create a new

system of law, and that his authority was religious and political but not legal. ” (Azami,
On Schacht’s Origins, p. 18).

? — « In the same way it is only natural, that « hukm al-Jahiliyya”, judgement according
to arbitrary opinion or local practice, did not disappear immediately and altogether,
after Muhammad had denounced it, but was replaced only gradually by a legal system
worked out on religious lines.” (Goitein, Shelomo Dov, The birth-hour of Muslim law,
p. 253), see Tyan, Histoire, p. 62.
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" von Kremer, Kulturgeschichte, vol. 1, p. 535
2 Goldziher, F. igh, p. 107; Schacht, Intr