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Party and Regional Affiliations in Increasing the Phenomenon of Divorce in Zanzibar: A
Magasidic Study

Abstract

This study deals with the impact of party affiliation on the rise of the phenomenon of divorce in Zanzibar. It
also provides a historical overview of the entry of Islam, its economy and history of political parties before and
after independence of the country. Pointing to the high rate of divorce in Zanzibar, this study identifies major
reasons behind it, which include affiliation to various political parties, discrimination based on the variances of
islands, ignorance about religious teachings, inefficient knowledge about the purposes of familial relationships,
regional chauvinism and political party racism. The statement of the problem in this research is that in contrast
to rest of countries, the high rate of divorce phenomenon in Zanzibar is repercussion of the affiliation to various
political parties and belonging to different islands. Likewise, this study digs out the motives of this problem
which causes the disintegration of families and its solutions in light of maqasid al-Shari‘ah. This research
contains three chapters. The first chapter analyses the history of advent of Islam and political parties to Zanzibar;
second chapter deliberates on consequence of political affiliation in the rise of divorce rate in Zanzibar and third
chapter discusses the role of magasid al-SharT‘ah in reducing the occurrence of divorce because of party and
regional affiliations.

Keywords: Affiliation, Party, Regional, Divorce, Maqasid al-Shari‘ah
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Gender Equality; Its Concept, Intellectual Deviation in It and Its Negative Effects: A Case
Study of Inheritance and Blood Money

Abstract

This research paper treats a problem whose news has often been widespread. The criterion of equality between
male and female in the direction of the religious ruling and control of its various interactions between the
genders is an issue that occasionally reappears on the scene. Hence, it is necessary to examine the legislative
aspect of the dividing line between the genders and understand its legislative merits as well as the premises on
which it is confirmed in terms of legislative wisdom and religious ruling. The research methodology is based
on drawing the first roadmap in relation to illustration of terms and their meanings, proceeding thereby to
clarifying the obscurities unexpectedly occurring to the subject, without ignoring the philosophy of legislation
in the case of variation of provisions between the genders. This is done with reference to the Legislator’s rulings,
i.e. by adhering to the letter and spirit of the two broad sources: the Holy Qur’an and the immaculate Sunnah,
and exploring the effects of the omission of the legislative aspects and their methodological implications,
particularly in the negative case rather than in the affirmative. The study has concluded that the intellectual
orientation of the Ummah has to be addressed before presenting the legal ruling, whether in its media or in the
fields of science and knowledge. The study has also stressed the need to address the current educational curricula
in the currently existing educational institutions as well as the research and study arenas.

Keywords: Equality, Intellectual Deviation, Negative Effects, Inheritance, Blood Money

Alstaly18000@gmail.com .Ul aklel) awdl ) dnsld b algnly aidl) 3 @ W 0583 LI Olas el bl 54l S5 sy el

YY Moty ax Bl psgia 1Y Lol ey

Yy B\jbﬂl\ )Ual L} J.LJ\ (ﬁj.e.u ZL}L‘:.S\ g_.,J..kL\ Y. deall

Y¢ il G Slgladl acsg Sl ) c 3 Jadl psgdng Blglall psgis s
Yy -

Y¢ B oS i ikl MY 161 by L, W)


mailto:Alstaly18000@gmail.com

i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

e callan (i gl g3 i el sl
CAe 3= GH s e gty Wiy piles
Lo g ¢l ol Oolaiizndb anil 25LsY) Slaazst]
b)) ol olaaw) dn,s bty Gl
el I 0Ly W Wbl G el e
Sb L of el CLET 4 (555 s s
&= e 09 b 35l apal clby (oleaxst)
B9 & SN r g e sl U Ll ) T
AU ) amy Jaled) ) el Bpam ) e
irge 4l 4g b)) bl s el
Al o )W) 38y Loy W) Wl (Ll
By @ Ol Baid) s @) delaY)
JS el fle Laog ST S Bline
QBJTL}W&IAW%&SijcW s
JUH 13 (Liany aiany oS G (o gl 1l
bt OMasly (il s o8y ol el
gl e 3 ol ISy clamy pgiam ( pedley
e o L) 086 3 Bs dey Lol
2ymsll Llas a1 Joland
T day L i) oLl adall bl oda o
oy S Blglul Ol sl Al dmy il ods Loslen e
OlnlS sty 0gb (3 pLl Lgins W bl
sk st V) eps s @it Juab ¥ el
gl Wi 3] (3 —ade ol A= LI st
O S oy e 08" tanal gl esd)
G W el Lol (3 855 valS sl 5 5 Ik

Yo )Y@ W slgled) as ) Clal)
YV oons SV PR UPW.- S35 PRV BT Y
YV o s s UM s a1 Ll
YA Al 3, slled) s 1l Gl
' S (3 Al Bl psgie BT 1))
Y

. LAY e a2 adldl Y e kb
Bloll) pyeie (3 (s S

o W) oo ampde Bley ol Al
Sl G2

vy FHET
Yy Ll
Yy gmj;‘

deudl
U e ol Blally bl O B
&.;'; B ) ‘Uk"tﬁl\ j.‘j\ “-ebwt 61") cg}f}!\

Ll conlll o ) e lene Sy ool adly s

Ay

ey LISy Led b el OF oy SIS
o)l oda (Lael ey odelss Ledle shaiy canl Lede
reale il o ke b (3 Leseanly L5 Lend g
NWY ‘vﬂ‘ S el Ul el grolsy
o2 palas ong (bl O Lgmmdy slasy (Lgzad
DU EEPRNU ¥ PRrE U5 NIV V=R COPIE NoN | PR (|
S5 oy dguly Ll S lais (o1 anl
Asbl 3l s i 0SG L
Wl 2187 LISCaTy Wajgazy dlliall ilS713]

A35 (5 atnn Aia] Wil Jaim oy 2 ) sl e



3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

PO Y S PR TR (T

AR

i) O Blgla) ai g apudl t eIl Gl
ESUE P (- T PN R
Ll 3 )l slglud) s ) ALl
S (3 el Blalall psgie SBT tal )l Gl
gsﬂi!\
NP RSP P [ SO I RS P NS
Bloll) p5eie (3 (s Sl
B N ) e SR TS R WP AC VY
BN

ols g o5l Jm aald) Sl e Wl
Sl 3ol ) aa et Je sl b
S g ) il Lk da b 39 21y &)Y
Byl ode 3 odie |3 comer Lo o= o5l WUl o

com @ clly Sl o Sy i
Olyg cialall &) gy aesdlo Y dmg il (3 Bl Tk
codsle ey Y mpad aals

R e e U ROC R ECV: P )
S o sl Jaal BSaly ) J LI
Sl dapad) 3 ELA &" Ol gay (Y1
eolas @ e SVsR) r Dy el At
NCICE Y

Sl oda e Caad) (5l Ll el
8] (Gdsdly Ogall dazual A ag clgne Eleg A3
ke palally 25

A R Sliall e b G AW PPN
o3l e o BVl Vg 2lly Slendly ety
g Sy SLlly A1 e Sas 013
aas)) "xd B Vs ca ol V¥ 3 ca] o Y
(Yo Y Yy e

Lilso e osge psh asdll Tl s OF )
cluw L;ij L 3)9-}\ SJA.‘J\ M ‘Mg.; wL.M.Aj
GH B o 4 ol Ll ods e ot Ty
)

ol e 4y & Lasdl algl sl a3,
par Sk tade a2l Jeoll jan m
dagaskl Oglall za 1) LSy cactdl

5L Aol o) ol s Of ) ) lasg
S M)} CvMbgj C)Kj’.&w B \@.ﬁg}{ W eadod
B L ) dngyd (3 4oy s oL 3
cho= & ezl sl dljly (aSlensy aalsr Ol
L) 2\5)}3\ sda ol c?@-\ r.@_fﬂ\ A W
VANl gasgde topendl Bl tO0lgsy
(3 a1 Blly Sl ) 66Ty Led (o Sl
Ay los Al (3 askuads
Laylb) (2 Joball pyging slsledl ageia 1 JsV1 el
- Saoly 33 3l5Lll psgie 1Y Al
SbLM,U )Ual L} Jasd) C-}@_u I@Lﬂ\ g_.,‘.UﬂL‘
M‘ o 5‘)\*«.&.\ 4.,3:) d’)\ﬁl\ ZL}U}\ C,\:-Lcl\
1558 R it MY 1 gV Al

PN & slolull (s9e5 Jo éL’u :L}Lﬂ\ b



Yy

i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

Sl 55 b Ul 6 sl @ ep Ui
0 s 18T By 15518 10635 G (SUlas
sy (VY ol adl] Eh e D &) ST
L] 3] am by Lo (3 slgld) Tl woly
£ ol a2l ¥l Sl sl 5ydaae cosls
Bl o KU Ladl ol e Gl e sl
JB (8l 55 or ol Banly Bns 0 Ve
6) 1 T L} dl o (21 7TV ) b
sl 136 sl 23T {( By S5 o WSl
o B ) )55 089 ((YAE DVY () AAY ¢ iibl)
La oy cipallall asiny aipw 3 alb 5o LS 3l
Sl ol @) geasl BB sl 8,0 gl
il e 2l aall g Lty (sl
a1 ool apad) leddl Consl 134
shsw O alel SLEVI Oty sl Lale Tae 45,
sl el ol uidd of ¢ JoVI s g ek 093
dsidl ol 3 bV S Sf
ke 2158) Meoly SLNL - Jesdly ety
YT e
& VY o S et bl 1 0T gy Yy
g pdl ey e 2 e 3 sk
¢ ey odlw A Upl g dedl 2yl
oda oo sl olmdiall (3 ari L Byl wilny s
il 3
3lgludt ylb) (& Juall pggds 1l Cllald

S5 IS e Blgldl 05 FUR) G e )
&0 (b e @hos) ks aed (3 M ol

S Juall pggieg gLl aggds 1 JsY1 C
o)

L>Mawsly i) Blgludl aggde :Jg¥1 kel

rs sl Jglulll
Bt Ju5 gl (o) 35Le e diniion Blglukl alad)
tob opl st (2LLYI Bludly delize ) gae Jo
i) o d ol Uy gy oo ()
Vol S gl Y s I copted o Jlesly
ol OF LS ((VVY 0¥ s ()b pl) "alalay
o3I 5T V) L il el ) s aladll
LRI g B s ol 55 e plaiy cipsedl
s 519 A& @) B} 1 dler i JB Jusl)
et slaw G s A B a2
QAR S ISl

0F Al poes pis ML Rl lally
Slalud) aziad Olys LadT iy Vs clyludly Jal
Ay 2l ngladl) ST caalbal) il g Ledl ey 5
pday 2k & Olarllly Gaid) (ol Al
Sladly S S sl pf Jasll 8950
3 —dw 03— asmie L ey (e i 3puall
Al 33y g)) ol e als
:g’-')'\k..o‘ﬂ\ Jgldl

SLLYY ol b Il ol WLl Bl e 51,
oo JII A8 gag (b ooty 0T 51 Lad 5350l
Al Al sael @) 3 ¢l A olST 8
dgp 3 ey Gl O ST (sl e



3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

o3 gy o flo o A

Yy

A 2y o Syl OF @ Had o i
s I L S A T DR S
S5 d(TAY ) e o (i) Mgy pams
O b eV ndl) oDl sl (3 S I
ot et m leialas Laie Tl Vs 1l 2oLyl
356 o pand pey Yl Caldll DL
-(ii>p-“)z5) «gybaily

3y b Jaudl 4l 22 Lud SAST sl ey
el acdts 4y o (e s of 2N &,
Yy &) r Gom Leeze ol G asly
29 ) e sl aldl) il 835l s
ez =Y sl OF wy — s ) Lega -
BTN ple (3 abaadl LY Aln 25y 3oLl
Al oda (36l Wy calaall Lol e Lls] 0153
() Jasdh (Ll Lol 1l g3250 Jsm
She 0 el Olaily Sl Ol o § Ly
(Jand) 30l s53ly (ol pE (3aly (s )l Oleany
CaSs O]l Gty L) slud e Sk Y
of Y LYl e caamby (sebl Y Jaall
Olabudl Joms o VI Olaadl 065 Yy ¢ 31,00
Yy oo alot ¥ Ciste ) 3 3 e Sy
S 5y cOUalodl Dljr Jaally ¢guimin ntgs
(Y a0 (@ s o) "oy

WY ol s Vgt Y1 s s
3530 589 oY) 2 Wel e b | clais
cailla (3

59 0 g 800 By o 155 ) 0
A o5 S die iGT8O 0 15T
106 s3l e T sl V) b cane o
JENCRCIRT Y (i)c(!;,;LiJo\ i.aLMJ\ S.Ail.e )G (..«u
S 0T o) 3 g;;u\ 3lalud) Tk

iy W Bla] Ulae sl cals13]
B cacle Jsaly anlad) 3 o800 0a¥ly Cosnid
) o ol e ais ey

oSyl ol o ST ol T s 3 34
derd 3 Wiy Lo T ny o Wy il s
— (BVYAYS) ) it wie ol L Ul s
O tpbsd (39" imopas (3 SOLoY) S sag
ansg Sl GOb] 5% Y6 0nt ol A e s 8 IS
& slym wilSS cond o Olals pn il e dl s
Ld Jadl o () o gin 321 By (34 (S
Ly et Sl amy Lol L33l (3 a6
fosr & e s S5 ey moge 3 ey
RSO Y R I 2 P P WP P L5 P
tade Lo ¥ Lo 23 G 190t of (2l of
g i Yy (J ) Ol il Y gl oY
Sy Jm e bl s (Sa Yy Ji Y
b Lial abllsed (Bl LU 4 ety Y 1
ekl Gl 3 sgle gy (Slmgel auilicn
Gi)" wlldl gy WSl Lk A5l
SCAXIER R NS R R e

o Al el oS sl L 2S

N

°

Sl Yy taez oy Ol L}\&L\ L;ﬁ Lxw



AR4

i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

AU dLaly cablaally (I Ll
el g sl LS (e gag (LShay Lelazr!
& P BT Ll 35y ads s Y g (WU
(nsSly sladl G e LoV a il 2l
Ll i s pady oy bl o 09y o glSS
2allal) 43 gl allae o f 09l L oag ASLY)
af ‘§; ‘_/,'oj‘ﬁ\g Sl § b JSu\%o Al

4
)
242

W ke gales salast W ke A
oo —av o] @133 aaGd a5 agT

OLusYl e 392ge (i)l Ll s O Je
colo o aesde s 4 (S (0L opbaig
Sl gy ¥V sV il Loy ((5)sSIU) i
Sl 33N B A Bdad ¢ Rk U2
Ol ol Sy sladl s b (3piS”
Ol il oLl Joly Cabloall Comm 0
Cmetall Bl (55935 Jaly Ll e 313K,
ergl Bl Lea=d Ay b (3 laglans
Gl by (w3l 1Yy

Wbl il s s Jek
H(Jyes! S5 oLy b3 — it (SN
a5 dw MY ) e il Y ST o)
TOWER PO PN PR HWE NIEYS (RS
Lo 3 Bpom S0 (Gins A Logi S
(YA o (S Sl i b Lad
Sty Sl OF 1) a8 3 et SN iy
SV e Al s e S A 3 250

Ly Olaazg 5 0L b slylully Juad OF e

O 3] ¢Ledls 53 ae 5aels Jo Cplas Lunls (OURL

9 pllly Sl Yl (23 Laygo aer & Sl

(2 Jae o gladl 3 sl ISTOL (La

O) Jaally asles Blgld) jp0 Jamy OF 1l Oy

glay L Moy cal)l Ol e lam S
i) 2SI

Jsinl Slaatie o a1 O e
(Rl gy pidlan 3 AU ly 3 Aedd
5 A8l (3 Laly Bl e BlgLull g
Jowr (o gl ods pag Raall LA 90 0
e Y el
Gsidl 3 oy VS godl o sglll m
daablly Al s G tolaldl
Lol
g llly Cpaladl C Llaally bl 3 BlpL)
deadly Gaadl (3 gty (JA ey G
Sl e 5,0 SUIEY Sl 3 sl
Ad G thime Agd el bl
oMl Calid g (o)l

i) i B9kl ding SV b ) Eoe L
A5 5S Raw SN 1 oY1 bl

M\d@.&w \Jg\fuasv UE J'gLA.Zg &G-\ O\f\bi

‘Wiﬂ“}\gdiuﬂw\ﬂ“"dp‘wgﬁ’



3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

PO Y S PR TR (T

< ai) oMUAlL% le'“' \.o.;é;';bwj (el sl

(oledlly antll odn yod clgske S OLY e bl

VY bl Liles = e SLM alE (spes ®
te S 07,8

sl L Of W W gl spludl o) aan) I3 oy
S olalgdly Beadl (3 L) Ll il 1.8
SH I8 Gy ol bl @ G (Yl
D glab @ el Jo Sp58 Jisi 1l
L] €adigal e 158801 &3 gaki J& pdans
O polen 58 Lok cmilyll 22 olh oL [¥e
b e W) Teladly " T glad (3 ) AT
o2 LS (@A) Gla) us b azadl ) 1k
OpBle ) i) o pRES) amy S e
g J ) AL @l Lol (YA o (VAAE
Aaatl) 2aAL T oda ) a5 tladas U L1y el
antans iSOy o)) e sl 51 pL3 (55005 b
Ul e sy e 3l JlsT 3

Adadl ol 2bly V4 Loy

dl 1 e g bl eds e e sl

Al 2l LS sz ds 5V ST
529 e o lob ) Laek e bl 2y (2
( Mg Al ] ool B gnil) 3Ll 4 by o)
tlarly dsby ()l ol ol Loles e
e LM 3 ot Jes Bl 35 8sat Joond
G 855l Blaladd odis OF o (il G Bl5L
By o AY) Jaelly 335 Y olarllly Gyl L
o) o (S ST oplasy ST i O

o WY Gas il clde C;pj Ny
JS e OF 10506 ey (o 1285 3 I Mg ST
s S5 (il O Do e e sty Lo
L O sl mlb Lls )l W
28 BN Yly B ol L s 57 e 31
N B T PR
(30y gosl on b bl e wis paad) o 3,4
e WO el bu o aaes wab digs
sl Doy FLoV) iy (Dlagnsny S
ot sk (e Al B et Bl e ooy
@l g (Ol (3 B ol ey el
e &5 0Ty  Jo )l 3 L Ladoy SIS 310
L o)) dmedy 4 and O s W
33) 1 r ] 2 o Lo Bl 8 oS
(380 Gy vy ) B8 <

el s 53 sy 6l 32 0F gy Vs
s kel 0L e dg 3 ot o
o5 L ar (1 i0)es JT] %w‘ﬂ‘ffﬂ‘
LY e o) 1 BB (3 el S OV
v VeV e e SR s &Y O )
el

LByl e e Y 0L e T o L
BV ST o Bl e, 201 a1 (3 LoV O
Bl Ll ) el Lo V)
Sy G dlgludt (583 Jg dlas 1l S
bl 35 Iy o8] o I e il ]
ol & antlly oglead) e aislla) Lls &)Y



1

i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

) (S Oslariy U oY) Lol e g
ras S Wlaaly dnil gy jelad el
A G 1l il ally Sl pST 085 ¢ e
S Al ST & Al @ ity st dl
Sl K Y g a pSSY) s (3 Lees
A%
otndl) OVt il e i) AT 2
b el @) Ol (3 Ciad) bU O e
25y lgnnk ma sV pUE o LT a2 5T
058 b b cmy G GsEH e Bad S
B i 5y Al i Bids dlery) Ogsis
(ggim Ladmy (i Olanl mgfl ol LLM
Uiy s RIS g alpall Lo eligge oLl
Sl 3 o Sy JF ) Ll Bl
Lsid 0lidl b JoSs g bl By
S OF Jo camy JosT e s WS g B
ST g Wy ST Bl ool g o4
ORI N (W P HFE S F AN
LS 3 el e ail 5o a ey pIS-Yl
Sy o 4 gle e Bk IS0 LE s 008G sl
ST

Ls (2Vvare) sl ol e
& Al 515t St ok By Y s
0 oaiss O GV s 18 o 3
56 Vi Biks N 155 635 cae3d & dj\}m
wj %K) djw B (Bu w5 2 A
oy ui:p— ‘SJ\ o 46‘5‘9\3 ;,U\ G el

ez b UM ada ST lans £ SO OT AN OF e
) Al bl (3 sl )
) LB Yl eglll a1 .
aid Wl lw d aalll) 2SO 4 oy Y ey
Aoll)) amsi Cuadly G Aoy a2 dy (5ladl
et gay can e ¥ Corly Jaall oS L)y 4
G Gads &) 383 O 1 sy 6l 4 O
OS5 bs ey oy bl fipbold 55 53
OLY B o lmg s plall (S s oS
G361 0 o 155 5 G40 0
el O3 s oiadl Jad) LS 5 d o
1) ] Gll e

Gl aS-T — Ly il 34 o 5y
Suzb sl o o ST by iy Ay (Y Ladls Ll
st s dlasls sl Loy Yz 055 OF e
Vo (L Lay Y Il saay il f&}i
gt ¥ el ot Ol e 81 3] ¢ Lol 4 § g
Jb Al sl oW B am b eledly o
Mo ol r lem i 2l (ay casyd oS
Aad) s ada 3 S Jlesly el g5
2R gy e pe g Jall oy s ol ek
Pty 2y U] 23y e LDty IVl g bl
5o axbles eyl agaid s fasy o)
Bre sy Lole aeld Gig g ally Jadl Ly
@ wSH Ll ey s ) et Y de
Al 4 e iy el 3 1l ST el
sleY Loy Vg 06 L a1 e ling B



3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

PO Y S PR TR (T

Yv

e (3 JseVly oleVly cloddl danan) ¢olSaally
AaSE s 1L Ol il el cLiidl
055 L W Vb bl 3,8l Koy 1Y dlais
A J6 oled) Jdog Jol Jlag) Luw Led (sl
390 Jakg hag Wagdias S0 it 3pds ik s
Joy ([¥va @ sal] 4o, 44 AAdsb du
S & U il 14 Y F 1
(eoa At 0NeS) [1o nslud] flagded 154k
AY Y
oo Susb sy iy Wl csle 1y
A as OF e ple vglSy Calo o Lils o)l
s e play)dly s S e e s h
S asll U3 |5 W3y Al oy e S
PRSP NI VA VCUT T E PR TN
o ity (£ A OV ATA @l ) e
el (o0 ) (Y oY wadll) B C Lo
¢ &)
w2nfs ((TOA VY OV ATY (ol e ) Tagad)”
o RSy adell gyl Caldl) el

& sl e cple (1T VY Y

O Bl Ll 0 bilas glayl) s 2& Jsl>
o Ol b el s clabl am sk —cud
Lie dod dze Y AL sda 3 O ae SE
oo U Gl (8 oo ST all ol e (i)

NOSURRT

ol gl o2 LS e of Gy Y
2 e 2l Vs B i e J 5 3

oo Bl S5 Wy (1140 s edial))
Ln sle b M Ll 3)lsall oda

DY S Ol g sl 3ot OF Coy Vs
sdn 3ymy 3 Jeldl 05 4 OIS W1 wBly 3 o
o Ll OSG ls ldl ss sley csslel
ndll o)) tmpand) 22l o elally slel
By S e gelly SBaall Y1 ol VWis
s S sl

! o Bkl g L) i EW Eoe

() Lo 31 3 cinas 8111 03 J5¥1 kel
alla 2l angpadt OF Al el 3 sl
e Jexidy (Lesi Jf(.lw ¢yl sl fuls
&5 Slpatey &l Jgol ey (ol oS
Ltbasy ol Limgy wo o2lsy (IS) Laselss
EWRIAN

S ol @ sl Te plowi) OF oy Vs
Bl 31 S oo s wladl sdn gL
bl slg) = of jT cely 92 Le &) o
Of Ll a=Y 592 Y alb sy Jlst s T L
oo bl wl aed) Y Ak
Lok 195mz OF Vg cagfhT BBy ol slger
AN 5 o gl L ol dpes o Lk



YA

i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

WY sk ) oAy L] dual gy ddas
el e’ Wad) OF s ¥zl asgy (2 S
pyedl) LU a5 aley (b2l Sl 355
AN T W CO R A N S N RENAN KU P
Slds (3 LSy (lajlaie Y Rl ol elis 3

)

OB (V¥ s Yo Lk 5) Wl e
e Pl il (3 sl iy ciele Y1) (3 Al
3 o2 ekl 0) 3 LM e L ageall U3
Yl as s
HUNRE L P pos

el Jo ol coudt Je 5, S Of LS
o) dB celyy 8 Al e o (3 bl dng
Gl 1R readt 300w il a3 el
G5 o g s e e e ol Y
Ly 543 5 e e 105 5 ey il
R P ERRCNES JRAR
o 5 (53,3 106 (S i) e sy e
3 B3 . and adg (i o B3l B ST ang
S e e G e ) U
A Yt Al )l ey Y OSELL 4
el el (3 e ol LT U3 50l LS8 8 Y
(EA 18 V330 G )
e O Lade O] j2gn ¥ Y1 s S
Al el o o ) pLY) oy oS
S olad e dla ) Ul a1 1y )
s coddl s S3oalie (3 Lalassal

i V39 4e 0 gl Jo gl AW Jual a2
b 29aill Ol & Lemaaily WY1 (S gl oy
YN ) (U & e B4 40) R A
By Ll dnly (3 matdl g el 1> 05 (V18
olgy Ly (S (Sl of Lol L Y Lanasy
Gl o el G o ) LY i) o
B ot Al o e 35T G G e B
ey Sluy B U ) legbe  ole o) e (3!
Sz b segill il ol Gblud e i s
Izt OIST15) (S (oplaslall 8L a 0887 0
19Ul o] @yl ) glayl

Jlalal @ S OTAN (3 OF Jdall Jal ey S35
Gl @l s @ U e o) 31 e s
Ay B JE G lelad (S 15T
Se [1va ] § Sy 89wy Ll
L oo cilig St lols LS s of )
NAARARRE: (23 S

) @l Blgludl 4k :L}L’»J\ el

o o WL TS JLasVl o) ey ol
3o B G e e ey (e S
@doiwvwcauﬁbo&uﬁw
bl e (3 palag OLly Gui=d) dis a1

il ode jan ) s L

dagld) AL JY¥d

By el i O a3d) O Uz <l i oy
599 Bajh &5y i s Gl 0 1y Lo

%



3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

PO Y S PR TR (T

va

s Wils 2 8 Jo hulias;
o K sae 58 5 sl ad 5B o[y ]
Skl 5l odn g5l

g 5yie OLusYl ael S Jad OF ol o
s U Jls @) g, O 3] tblaBy Sl &
Aty g W Bl Lekog (a3l g0 an Losennin
1S S5 Ohrly el eladly Cablsaly
Gsidl mo (Sl (el A5l LS 39 5 )
el S s g (ol sl

(Al A g @ aiele Wi sl OF e
Bang il LgaSomg M A ol o falayg
A Bl es Wl casid> iy (sl s ey
B il (S e DRI jady AT 090 il
DYl sl (ne e A

Ct Ee— gl el AR
comllly ldill o dle —ad U Ly oY)
Lenzge 3 bl Rl g aost B B Ragll

S Akt Blgludt pggde JBT 1ol 1 Coudl
S ¥V S
LY e EUW Ll BT e kel
Blgludl pggda & (g SN
Olall GOb] OF W gl (alud) bl S35 e
STy aepll Lylsaly abens adeg slsludl Tul

L Y ey e Ul on (oS gL
on%éldﬁL\\Méﬂ.&T&j (alae

o Db lgds Bu ol sl 0557 e ol
e lggn 4 pm Y 058y Jaatll 2l eslin)
Olg el 148 wisd &8 ) Y ool das Gl
Leal e 3 U plie ¥ ommd aadl ol
- Goilg
Y gl § palall
o oo Joldt L) 3 el gl aed o LS
2 o S5 O s g ¢ I By Ciai 811 &
o b el sl Jal s glayl s e
PURMESCIE AL

dim Y e Lam oo sl oS
Lo ol as JB @) dde oy Lele] e iz
Gpehin L) y\ Le Ealdag G 3,05 40"
o) sl g g e S & nre 5 s
Al oS GASy (YA i Ay Gl e
plals OBU ol o (sapdl B 5 o e
gy M‘y\, g Y OYE LT e
Mg adeg (T 1Y (s el -yl) O,
(JE o phy Vgl 4y 25 Y el
1L Aed o aadid) (5983
Sl aadl Jols dB (e L e sle
poey Jsdl OF seds slall Gl dy (ablsall
() e 25y GLU 33 O] 2,01 (3 ALl
NAPREN NN P (R JOUS N
Map dedl e LYl g6 L)) B

°

Gr fAS Ay ) G AR B5T g WS



i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

] s 2 BN G ofy el
Gsad) (3 AL sne @ bl sary ([t
e
135k gl
3 ol ¥l Bl (3 slges dlgludl OF Cals e gl
gz dl e M (o35 Slarlylly Bt (e Laye
Mo Balsdll o0 (g ladl a3 gl Bgad) e S
G alesST 3 G W o I a s ad sTU e O)
W ol G aomys Cldly o g plo (ol
i amsll oyl ol Jeons e Slad o Jls
Sl 15lo) o dagt Lo ) Blo) sludl s
sy ay ST AL ab gl

GTAL aakedl 2 Y1 Gaad $ls ) Caol
b gl I e ey @) 8aleals”
RIS Gl O lrlylly By 3lele o ST
s Ay ] depth sy S
ST G oS )L s e ) GOl e U3
SEN LSS HE e pladl e IST0B (pead)
(B w2y eoadl) Wb By Sy oLty 34
thygr ) daglall SLLD
@ i cdll g s asl s ldl O polald
sda Jul ool @ 5L T W 07 Syl ol
o= Bsid) Olaily Gllad) aellll HISGY)
e

U 3Ll (g SN I s e s g BT
DY s b (il LS oslin] Ll Jol>

s Jls ) £ rs pekens ads
WA WS olasie 33y Jeddl OF (o) Y
Ol Ll il )0 et sl Olgie 5aY OledYly
o sudn Gl sy )
Lo ios] gosalas ¥ i 2871 5Ty

oda o BLEVy medl s e mas IS5
A ) sgim e alb alay om0 Sl
(sl gl jlas nledly OLeY) OIST15) (S
oy gy B pladl G las s a0

1oias T 5t & 4y 3

2tk b Qs A ST ] a1 0l s
oy (gl Ld) anam Wl Lgade ol BlgLudl
AL A SSY)
ellally Blowr Yl
e bt Ll Blglld) 096 e Of LS
Bbls (olllly Ol Yl Lat gl AV
Al ol LS e ) (3 el by Les
Ot eVl o) Lede e colarlglly Bsaddl )
By pen b IS Fle e Wbyl Sl
sl oLe Ul e gh) bl gidy o AY Jasd)
bl & dls &l fST IS woy Wgley (el
Saldl 332 (3 28y (BLeyy skl clsaly Gyl
Bl Cre ggd ciegesl)

pskal sgmg M (S Jae Ll bl OF e

e 805 005 855 Ol s ¥ 0 O w2 3



3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

o3 gy o flo o A

Al

U iy Jle a1 Y W I e
3ot 1ag e o P! Lpgrl ) 352k
W ¢l @Bl (3 abslan JISST S ) o
ALY e &6 byg0 s
)l U3 0, ¥ AU Ll s OF e
B gl 4 el OSSal) gl Laga
Yy sley a3 W dels gy 4B aislll
Sl g e os ) by e e
G363 penisl 1 g 158l O Oplygy oYy
Ly ] 46550800 6,8 J5 636 24 O ) v
s oo WY s G el el e
o iy upnnll bl 1 5Y By L)
) o dhediy dle] el dluly S
Y Olgidll (3 Aalall

Jrdt st Jem Al ity tgud
:STJL\j
g Vg adll Gn ghes sl Sl )y L
Sl sl Jan oS &) Slonally (gl )l
OF by pagn 5K bW OF 2> colelod
M Wyl e Y o 314 o p3LY)

D L N I )
g Blae o 2idell iy cdedl) lp] e
Lles Jgmr (31 adgad) ol Zlly callall gl
odn By Bl args OF sy (@Y O
RO

S @ bl Al e e s 05y
Jaad allll LY el Ol dmes cazaldl
s U il Wiy S i 3 AY)

Baghill 3l (3 Z ol Shlazdl ods b 5y
Jlebly cadldey ALY LS Oly b tielad)
o alls (3 B jleidl s O oy Yy cad slgludl T
Yl e pad G ekl e Sl Ll 3 ek
ool AL ol WY ST o0
RERCEN 1S 35 Ol
WIS CM d-jds Plug :L}L‘J\ el
& Sl B £y
ot @ Bl e ) Bl s 3
3 U ey ods asdle dis s O ol
S OF gyl (ol 3,2 ag Aeadlwl dashadl)
O3L apadl ) gl (8 8rate (559 (a3l (3 Lalo
rol il ol ed (Ll Al
Hpodad! Al 3 45580 mald) w2
@ ily saddadl w3l (3 Al sda oy OF M3
c&w dj)\ Vg u““)‘.’. J.:’- C"J‘J; L} J.GLQH 0,9 4
J&&l Y} c)j—.a.:.s\ L} ox&&.&«y J::— cofﬂﬁy b\l;gj
.Jgﬂ\ Qo

By e d btis daddadl 2l O oy Vs
o A Ly (Blag o8 s 058 aspby Al
ol s sl (3 eler OF (S gl 4l
.(;j.:ﬂ\

Zu'a.b\.i\ @W:}“ @jjd\



Y

i sVl dgadl bl ald alla) als
AY VA[21 £ ) sdall oY W

kel

—aVeYe (el wal o ey e Al )
andlgdl HEY1g Eosl=Y) N RSN IS B!
Sl bl s 2L = Bsgnd) p SOl -2 8
N sy

@Vaae AV VT (@Dl ey anl Cmm
o S I sl 2 (3 ) el
Nb dbsanngs

o cusidly gl @V ANE Callll s sale )
Lo el aasgd Sl e

Legad) AYFAV=pY ATVl s o Gy il s )
Loz sl e sl g U

s S sl peplis (oo e (o)l o)

(@ VTN = AVFAA (il da2 ol Aali
s Al A el s By

RYSURRTHF/ICCR TS SRR SIS SRR AN
ible O (LYl 3 adadl ol
A apl 0asidls BBV 5yl Olas

Az i op AT bl dis AV VT (i o A
Lol s

o et e @ sl T (ad) s sl
cagad) olblacdl GGl s deaall 2l

iges Ly

http://www.alukah.net/Web/fouad/10840/31737 /#ixzz2wNscXDut

o) oo BV AAY =Y €10V (g o Aot (jiudb)
AL @By S 5l Oles ddals

ndd malhl aY YA VY ) NUN| St
1S5 (2l gl gl SL Ve o)
Ndb s

L5 Je= O 0 Ols @Y Ve Olgs o C))’\.@fcgfo)}‘
3.5 Ll

B

o s Loy Syl U mpd) Jlgond) 1 ota

2 Al S lan L da Gl e

:G.?L:;J\

LI WA PR 2 W WP I KV YW U
W e Leadely (0 S 0T AN L]

e el ae s WS g LVIY) 4y
Bl sl e ad gyladl ai L V) i

LYl il b plel) oS 4 LS Ly
ale el ) W) 332 L adlas pasy
Leder of s L OLusy)

BY il L Y ety oY ST 8T e
b slge Y gl el Ob e

A AV o) s G 3T s O e 3y Lo
ol LY plaly ol

@Wplly il aedes L d s 38l M By L1
Jasly 1ol dad U Loy Sk Vs

Blaledl asede (3 Sl LN OIS Wy LY
Slas 8 VK] msly (wlpsy ol
Bsidl Ml Lasy Lo ] 8Lo] (gl AL
RCHVERN CL,‘@

sy ) nslad (3 sl ealll o 5T gy Yy LA
CUSSING S ST T Ty Rop
e oam L bl LY Al 25 (3 Al
Blaladl asgie Jom (oS B1£Y) ad e


http://www.alukah.net/Web/fouad/10840/31737/#ixzz2wNscXDut

3661 2ty ) i) 6)6Ty Led (6 S 21419 Lenggis Cponidl (o 8lglond)

o3 gy o flo o A

AR

AT

Ao b o Ol nd 3 el 821 o oyl il T (1
05 8 Gl @b r o 3 Ay (VELY) ) ) s
Aesss ((YYEAd)

Joll 0l ASST) rolST U s @ STl e e (11
Gl ol Tl sl (abY) aidl @ adsll Sl
Lada g Yo i o

il o b 2l 6 50e Jom Lezallb ) Badll S e (11
o2m lse 4 o 2 bl el (oS e L AT Al
ol 355 Lol s sl Jand) Sl 51 B |} e
EWURE

—RVETY (Y el aler e el
Oaptlly BBV Ble—Oles bl (aY N Y

Yb cK.:;._s.JJ\
c@'ﬁu}}\ Zx.gfi.ﬂ L} STJL\ Ly WL ot P CbT ‘&\
Db L

(clwall Jl2 Y gy £Y e CSG Tp et ol)
s e 1Sl OL- g

STAN Fla 3 oL elol (s () e ¢ ezl
il S ) dle s vz OTAL
P P N TT

O O AE A RIRHE RO e
AL daedal Gl Old-gp (i) o

Jale was (Jegdl U5 0Lyl s (SN ¢ )87
pelly Asbll) agedll Ll (i

—0bes el anall (s (@ de oy A (uS)
Ly Sl 3y i

RIS R REINE L SR HERR U NS+ 2
el ) clodns —Oles ol ( L) gast)
N

ST S R REFS RS S RIVI NN IS NE R+ P
el S (ol — Oles able OLY) sl
AN cg&w\ des

b Bf VR0V VT ol Ao e
N (bius 1S—0les ddols (Olas Ol

Al Y oY RV EYE eyl ) e (il
sl cegldl ls asll )5

Tz colallly eVl Cudd (o (B 2 sl
s sl LSO s Ol

e AR RS A A A (plpl o G (3dn)lyl)
Y i 1S (bius ()



mm eISSN 2600-8408
http://journals.iium.edu.my/al-figh
S E8 pp.34-51

&S 40 90 G yd a8 L) e&r%’\ sk« Le“)ﬁj d9ledg ’c..wﬂ\ ‘;G\jb
el L e | r&"

Coudl pasile

SH e LAET (ay clagisS 3 clagin oglollly sl gy Gl el 1) ) ol s Oty
Bas (3 plall ool o il seld) (o STy el Slo b Bmey cigddl) BLA) Gy Logre BYally ¢ o0
O 5 o) Bl o Wl (6F (3 50 OF 0V 552 S5 e el s (3 dgmmad) Bolsy (ol by O
e 3wtk Jm 3l ade ST, Bhhony copll) 3 il Lgyd o b el la ity gpenilly sl e BISG
Foely ol Comliar gl glead) (3 BIK) oLl axlng adaie Y e asme o g Yy cpl Ay SO
Lefly &gy ewldl 281 ) Gl fog By Legdde 28 WD 0 &) Blally (Ledyd 3 el ol sl
ailasl) aghdl) L) jaad olibadlly m3Ldl PO g L 2ol ololly solell e Bpadlly Rgidl) L) Lo
Al AL

oY1 ((glell ¢ S9N (- gonik) (Gl i xill SLUSTY

Reasons and Claims of Abrogation and Their Impact on Shari’ah Rulings: An Applied Study

Abstract

This research aims to highlight the importance of the abrogator and abrogated, reasons and claims surround
them, their effects on the rulings of Shari‘ah, the relationship between them and the jurisprudential issues and
knowledge of the condition of permissibility of abrogation and its pillars. They are very important science to
know halal and haram, especially for the mujtahid who is diligent in the Shari“ah rulings. It is not permissible
for anyone to issue a fatwa for an issue of the Shariah until he knows its position with the abrogator and
abrogated. This knowledge is considered to be a condition of an Islamic jurist, and a scale on which a mufti
should focus at the time of his search for knowing halal and haram. Neither a scholar nor a student should give
up its knowledge. The researcher faces problems in the claims that accompany them, in disagreement of scholars
on their existence, and the ways through which they are identified. The researcher has found that the abrogator
and abrogated have a great impact on the jurisprudential issues; and claims and reasons surround them can be
identified by the applications of some jurisprudential issues related to Shari‘ah™ rulings.

Keywords: Abrogator, Abrogated, Reasons, Claims, Rules
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Taking Salary for Salah and Imamate: Its Ruling and Regulations: A Case Study of Malaysia

Abstract

The purpose of this research is to study the regulations that the fugahda " have dealt with on permissibility to take
the salary for pure acts of worship and others, considering the transfer of its usefulness or not in prayer and
imamate. This will be done by answering two main questions: what goes into the realm of pure acts of worship
and what does not?; and to what extent transferring of its usefulness or not is considered for permissibility to
take the salary for them? The research has followed the descriptive and analytical methods. It has also followed
applied approach to what is happening today in Malaysia as a model. The researcher has reached a number of
conclusions concerning the validity of taking the salary on the imamate not prayer itself. The regulations
determined by the jurists are applicable to the imamate not prayer itself. The applications carried out in the
Malaysian state about taking salary on the imamate are sound because its conditions and regulations are
fulfilled, which led to consider the state of Malaysia as a country that takes care of the affairs of the Islamic
religion despite the challenges faced both inside and outside.

Keywords: Salary, Regulations, Imamate, Model, Transfer
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Guarantees of Management of the Investigating Judge in the Kingdom of Saudi Arabia and
Their Impact on His Independence in the Light of Islamic Law and International Treaties

Abstract

The judiciary is regarded as the primary protector of the rights and freedoms of individuals from any abuse or
tyranny; and its independence protects it form any intervention and influence. Likewise, a number of guarantees
are needed to ensure the protection of judiciary among which are guarantees for the management of
investigating judge. Therefore, this research aims at revealing the relationship between the management of the
investigating judge in the Saudi law, his independence and the security that the independence of his management
requires. The problem statement of this research is reflected in the extent to which Saudi law ensures the
guarantees that are required for independence of the investigating judge in his way of administration. The
importance of the paper lies in the assessment of these guarantees, the extent of their agreement with Islamic
law and international treaties, and bridging gaps between them. Considering the nature of the study, the
researcher adopts the descriptive, analytical and comparative approaches. The results of the study show the
existence of some problems and gaps in the guarantees for independence of the investigating judge related to
his management. The researcher recommends some amendments to this law to ensure the guarantee for his
independence, which have been proposed in the end of the findings.

Keywords: Guarantees, Management, Investigating Judge, Independence of Judiciary, Saudi Law,
International Treaties
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Appropriate Uszli Sources in Building the Jurisprudence of Muslim Minorities

Abstract

This research paper aims to study the most important usli sources that are appropriate to use in the area of the
jurisprudence of Muslim minorities with a clarification of their legal proves, arrangement and applications. It
also reveals the uszli sources that are not used in this particular kind of jurisprudence, whether they are used in
the general Islamic jurisprudence or not. The researcher uses the inductive and analytical methods. The most
important result that he has reached is that the “"custom™ is one of the most important usli sources on which the
jurisprudence of Muslim minorities should be built, and this source comes before the "qiyas” (analogical
reasoning) and the "istizsan"
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Abstract

‘Urf'in the Shari‘ah serves as an essential tool for dealing with mu ‘amalat aspects of Muslim life. The ‘urf
rulings stipulated by the scholars determine its acceptability or otherwise. A certain ‘urf serves as a legal
principle to conduct a transaction in social interaction. However, Jama atu Izalatil bid’a wa Igamatis
Sunnah (The Society for the Removal of Innovation and Establishment of the Sunnah) uses the term bid ‘ah
indiscriminately to include some customary practices in mu‘amalat. This leads to a different perception of
how people understand the word and its application, which gives a different dimension of interpretation on
the Shari‘ah allowance of ‘urf usage. Thus, depicting ‘urf as bid‘ah complicates the ability to verify the
crux of bid‘ah in matters pertaining to ‘ibadah and mu ‘@maldt in their respective domains. The results of
the qualitative research conducted in Gombe metropolis show the people’s understanding and utilization
of the words to be synonymous. This is a result of the Izalah organization’s application of the two words
(bid ‘ah and ‘urf) in dealing with mu ‘@malat as well as ‘ibadah. Muslims misunderstood the utilization of
these terms and therefore misapply some practical Sunnah in marriage celebrations, for example, as
bid ‘ah. Therefore, there is need for the organization to educate Muslims on the validity of customary
practices that do not contravene the teachings of Islam.
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Introduction
Jama atu Izalatil bid ‘a wa Igamatis Sunnah (The
Society for the Removal of Innovation and
Establishment of the Sunnah), popularly known
as Izalah, is a non-governmental organization in
Nigeria. The activities of the organization revolve
around guiding Muslims to abide by the Sunnah
of the Prophet (S.A.W.) and shunning bid ‘ah.
The main objectives of the movement are to
preach, guide, and wuphold true doctrines,
teachings, and practices of Islam as stipulated in

of the
(S.A.W.). At the same time, they are out to

the Qur’an and traditions Prophet
eliminate all forms of religious ignorance, heretic
Sufi innovations and new practices introduced
into Islam.

Every society has its customary practices
some of which are in line with the dictates of the
Shari‘ah, and some of which contradict the
Shari’ah. As such, in the lzalah organization’s
effort to rectify some of the assumed heretical

doctrines of Sufism, it uses the word bid ‘ah to

refer to any act contradictory to the teachings of
the Prophet (S.A.W.). This helps in forming a
method of identifying the correct teachings of
Islam from incorrect practices by some Sifi
scholars. Due to the frequent usage of the word
by this organization in the procedures of
explaining and clarifying intricate issues, some of
the ‘wrf in mu'dmalah has also become bid ah.
As a result, the majority of the Muslims in
Gombe consider some of the accepted customs of

marriage in Islam as bid ‘ah.

Methodology
The method of data collection adopted in this
paper is qualitative. Ten persons were
interviewed (Bryman, 2015; Creswell, 2013),
from among the Izalah organization’s officials,
Muslim affiliates of the organization, and non-
affiliates. The results of the interview displayed
the adoption of the word bid‘ah in matters of
mu ‘@malah, particularly in marriage where it
rarely fits. The reason may be connected to the
usage of the word by the organization especially
at its inception without proper explanation. The
interviews were transcribed, and a content
analysis method was applied to triangulate with
2009).

inductive method was utilized. The analysis

other literatures (Bowen, Thus, an
revealed the widespread utilization of the concept

in all situations without delineation.

The concept of ‘Urf or ‘Adah (Customs) in
Islamic Jurisprudence
‘Urf is a noun derived from the Arabic root
‘arafa (to know), which literally means, ‘which

is known’ (al-Fayriizabadi, 1996: 1080; Ibn
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Manzir, 1990:236; Al-Zawi, 1971:198). In its
primary sense, it refers to something known as
opposed to unknown, familiar and customary, as
opposed to unfamiliar and strange. Technically,
‘urf can be defined as ‘recurring practices that are
acceptable to people of sound nature’ (al-Burnu,
2002). They are matters on which communities
of people agree on in the course of their daily
life. It comprises of their actions, speeches and
legacies (Zaydan, 1985). This means a common
action which is repeatedly performed by
individuals and communities. It is something that
is practiced by the community or a group of
people to the extent of being accepted as binding
upon them. ‘Urf normally denotes the collective
practice of a large number of people. It does not
refer to the personal habits of an individual or a
minority group (Kamali, 2003).

Going by the above definitions, wurf could
therefore be termed as societal values,
philosophies, concords, and principles. It could
also be interpreted as the traditions of people of
sound minds. For ‘urf to serve legal purposes, it
must be logical as well as represent the refined
aspect of customs, at least according to some
classical scholars (Salisu, 2013).

The majority of the scholars make use of
‘urf and ‘adah largely synonymously. It signifies
a collective practice of a large quantity of people.
However, ‘ddah, is derived from the Arabic
letters ‘ayn, waw, and dal, which means, among
other things, ‘return’. It also signifies custom,
manner, and habit to which people frequently
return to from time to time (Al-Isfahani, n.d).
‘Adah is that have

defined as “practices

penetrated deep among people by recurrence and

is acceptable to people of sound nature” (al-
Zarqa,1983:132), or a “repeated matter which has
no connection with reason”. ‘Urf, is said to be
synonymous to ‘adah because they resemble
each other in definition and concept (Al-Burnu,
2002). According to al-Zurqa’s definition, “urf
can be regarded as lesser in scope than ‘adah as it
is the custom of a group of people (al-Zurqa,
1983). However, ‘adah could refer to either an
individual’s custom, such as a woman’s custom
to menstruate, or a group’s custom, such as terms
used among a large number of people especially
in transactions or skills. In other words, all ‘urf'is
‘Adah but not all ‘Adah is ‘Urf (Zakariyah,
2012).

As discussed above, the use of ‘adah and
‘urf is controversial. However, one can
categorically say that these terms are often used
interchangeably (Kamali, 2003). Ibn ‘Abidin (d.
1252 A. H.) remarks that habit is derived from
frequency and recurrence, because it happens
frequently and in succession (Ibn Abidin, 2000).
Hence, Adah and ‘urf implies the same
meaning despite their conceptual dissimilarities.
It is also essential to note that, for ‘urf to be
acknowledged and functional in Islam, it must
not contradict any injunction of the Shari‘ah.

Finally, from the various definitions on
‘urf and ‘adah, it can be inferred that for any
social practice to be recognized as such, it must
relate to a group of people, and must be
reasonable, and should not contradict the
Shari‘ah. Therefore, Muslims of sound mind
should not accept any costmary practice that is

prejudicial to the people or encourages corruption

(fasad).



International Journal of Figh and Usul al-Figh Studies
Volume 2, Issue 1, 2018

105

Urf and Bid‘ah in the Shari‘ah

Since cultures or customs comprise of several
actions of a human of a particular group, through
a certain period of time (Quirk, Randolph et al,
1983), it is accepted as legal principles of the
Shari‘ah with certain rules and regulations. This
definition entails the philosophy of a group of
people or a community, encompassing of how
they conduct their live, in terms of belief system,
treasured (arts), and social values; marital and
matrimonial life, food, cloth, shelter and so on
(Shaboyede, 1992). Thus, there is a need to check
the compatibility of the customs with the
principles governing them.

In Islam, the Shari‘ah regulations of
‘Ibadah (religious matters) are stipulated by the
Qur’an and Sunnah of the Prophet (S.A.W.).
While ‘Adah or ‘Urf (in mu‘amaldt) play a
significant role in regulating some family matters
and transactions, the latter are regulated within
the scope of human reasoning, which can be
discovered and differentiated between good and
evil through human experience, while the former
are by stipulated injunctions from the Qur’an and
Sunnah.

In Mu‘amalat, the criterion for measuring
customs and cultures are based on the general
principle of “whatever is not prohibited is in fact
permissible” or “everything is permissible except
what is prohibited by a clear and decisive (qat")
text of the Qur'an or Sunnah” (Zakariyah, 2012:
86). In other words, before a particular custom is
prohibited, a clear text must be provided. In
socio-cultural affairs, evidence from the Qur’anic
or hadith text is not required for permission (as

long as it does not contradict the Qur’an and

hadith). In fact, it is only required before a
customary practice in relation to Mu ‘dmalat is
prohibited. Besides, to discard a sound custom
and its usage brings about unnecessary difficulty
and un-warranted harm to the people. Going by
the principle of Islamic jurisprudence, which
emphasizes and advises that: “cultural usage is
second to nature”, it implies here that it is a
difficult thing for people to go against their
instinctive natures; the established customs are
part and parcel of their life. Besides, Islam does
not bring hardship to its adherents.

Apart from this, the actions and speech of
people are of two types: acts of worship
established by their religion and the customary
acts which are required by their daily activities
and at times by instinct. In matters of worship,
the general principle according to some of the
scholars is that everything is prohibited except
what is approved by the Qur’an or the Sunnah
(Majallah, article 5; Keller, 1995). That is, textual
evidence is required for any act of worship
(‘ibadah) or religious belief (‘aqidah) to be
established as permissible. Matters related to this
are religious emblems, or anything uniquely
identified with a certain religious group, such as a
belief, act of worship, dress, groom, custom,
celebrations, festivals, and others. These are
either discouraged or prohibited, unless with
textual proof for its permissibility. This can be
backed by referring to the sayings of the Prophet
(S.A.W.): “He is not one of us who imitates a
people other than us. Do not imitate the Jews and
Christians” (Al-Tirmidhi, no.:120712). Another
hadith states that: “Whoever imitates a people is

one of them” (Musnad Ahmad, no. 13). Several
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examples can be found in the ways Muslims

conduct their marriage ceremony and
matrimonial life similar to the people of the book,
without knowledge of the idea behind the act by
the latter. In the Shari‘ah, the acts of ‘ibadah are
those prescribed by Allah and endorsed by the
Prophet’s (S.A.W.) actions or approvals. Except
through these two sources, no other sources can
be acknowledged as having any weight with
regards to ‘ibadah.

For customary activities of the people, the
principle is freedom of action. Restrictions take
place only where the Shari'ah has made
prohibitions. To refute any action contrary to
that, Allah says in the Qur’an: ‘He it is Who
created for you all that is on earth...” (Al-
Bagarah: 29; Al-‘Araf: 32). In another place,
Allah states: Do you see what Allah has sent
down to you for sustenance? Yet you have made
some part of it halal and some part haram?” (Al-
Yiunus: 59). The stand of the Shari‘ah is that
people are free to buy, sell, lease, just as they are
free to eat and to drink what they like as long as
it does not fall into the categories of prohibitions.
The criteria for measuring customs and cultures
is based on the general principle of “whatever is
not prohibited is in fact permissible” or
“everything 1is permissible except what is
prohibited by a clear and decisive (gat'i) text of
the Qur’an or Sunnah” (Majallah, article 5). The
strongest ruling that most scholars of Islam are in
agreement with is that things in principle are
permissible. Even though there may be
disapproved acts, they are free as long as the
Shari’ah does not prohibit them. Thus, the

original principle of permissibility remains (Al-

Qardawi, 2003). Therefore, a local custom or
tradition is allowed, if it does not contradict the

Shari‘ah.

Perception of Izalah Movement on ‘Urf

In order to rectify some problems and provide
lasting solutions to any contradictory customs,
some Muslim scholars considered reviving
family life of Muslims in northern Nigeria. The
task of preaching and enlightenment campaigns
against practices that contradicted Islamic
injunctions arose from some scholars most
notably Abubakar Mahmud Gumi (d.1990).
Accordingly, the explanations given by this
scholar as utilized by one of his students, Isma’1l
Idris, led to the emergence of the Islamic
organization popularly known as Izalah® (Gumi
& Tsiga, 1992; Modibbo, 2012; Ousman, 2003;
Thurston, 2009; Loimeier, 1997).

The major preoccupation of Sheikh Gumi
was combating innovations. His ideas were
publicized by his students to the general people.
Based on al- ‘agidah al- sahthah (the right faith
according to the prescriptions of the law), lzalah
teachings consist of ideas against the heretical
doctrines of Sufi scholars. As it is, the Izalah
scholars attempt to show people deviations from
the path of the Prophet (S.A.W.) (Loimeier,
1997; Olabiyi, 2002). So, Izalah perceives itself
as a protector of the Sunnah, therefore, obliged to
fight against anything they consider as an
aberration or innovation in Islam. These include
any statement or action not mentioned in the
Qur’an or Sunnah of the Prophet (S.A.W.) or
Predecessors. The [zalah scholars’ understanding

of bid‘ah is either major or minor. The major
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ones have to do with faith while the minor ones
revolve around mu‘amalat which includes the
likes of naming ceremonies, marriage practices,
and social activities of Muslims (Gumi & Tsiga,
1992; Olabiyi, 2002).

From the linguistic context, the concept of
innovation (bid'ah) is complex and dynamic.
This establishes the problems of defining the
concept, the authority in its definition, how it is
understood and the correct usage of the concept.
So, Izalah members understood the concept
through the guidance of their leaders (Ramzi,
2011). In this, the preachers generalized bid ah as
innovation and as aberration to mean the same
thing. However, in mu ‘amaldt, there are certain
instances whereby the perception of humans is
accepted. The customary practices that do not
contradict the Shari‘ah (Abu Dawud, Vol.3: 874),
are practiced by a large number of people
(Ghazzam, n.d), and that are for the benefit of the
people are as important as the Shari‘ah rulings

themselves.

Relationship between Ibadah and ‘Adah
In the same vein, when considering the aspects of
worship, bid'ah and ‘ddat are interwoven and
stipulated in the Shari ah. Whenever the contrary
of bid‘ah occurs, it becomes custom or culture
(Shatibi, 1994). Given that a Muslim is
considered to be a servant of Allah, even his
customary affairs can be categorized as ibadah.
In Imam Shatibis’ philosophy of bid'ah and
‘adah, he describes 7hadah as whatever the mind
cannot comprehend the wisdom behind its
stipulations, such as purity, salat, sawm and hajj.

The rulings are clearly manifested in them as

aspects of worship. While anything where the
meaning is clear, whether good or bad, like sales,
marriage, divorce, and the rest, are customs
(Masud, 1995). The Shari’ah has stipulated a
number of conditions for how they can be
implemented  generally. They can be
implemented through a number of ways or
choices which follow those conditions. Thus, the
two are interlocked in the meaning of ibadah. It
found in

follows that when innovation is

customary acts through this channel, then
customs can be accepted as ibadah (Shatibi,
1994). Here, there is need to look into legal
maxims where custom is accepted as the basis of

judgement.

Custom as the basis of judgment.” (4l-‘Adah
Muhakkamah)

Legal maxims in relation to the custom and
practices of the people begun with the saying of
Ibn Mas‘td: “What the Muslims deem to be good
is good in the sight of Allah” (Ibn Hanbal).?
Several other legal maxims were stipulated by
Muslim scholars based on what the Caliph ‘Umar
(R.A)) wrote to Abii Misa al-Ash‘arm while
serving as a judge (Ahmad, 2014) as well. Al-
Qadh1 Shurayh, during the era of Caliph ‘Umar,
told the weavers “Follow what is customary
among you,  based on Al-Bukhari’s report
(Mahmassni, 1987). The same applies to some of
the legal maxims on customs and practices of the
people, such as “People’s practice is authority
and should be reckoned with” (Isti‘mal al-nds
hujjah  yajib  al-‘amal  bi-hi)  (Al-Burnu,
1997:306-7). A similar maxim was also recorded
by Hanafi al-Sarkhasi,

jurist and was
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subsequently adopted in the Ottoman Majallah
(Mas’ud, Haydar, Baz, al-Ghazzi, al-Mahasini,
and al-Atasi) which provides that ‘urf, whether
general or specific, is enforceable and constitutes
a basis of judicial decisions.

Commonly, the rule must take into
consideration the customs and practices of the
people in any matter that is not clearly detailed.
In other words, custom is not applied where there
is a clear text addressing the issue at hand. The
same is also applied to the matter whose verdict
is based on the customs and practices of the
people. The customary practices, which are
devoid of benefits and are associated with
disadvantages, are not considered as legal ‘urf. A
custom which does not contravene the principles
of Shari‘ah is valid and authoritative. For
example, respect for the mother in-law is in
accordance with the text of respect for parents.
Apart from being reasonable and acceptable, a
custom must be observed and upheld by a court
of law (Zakariyah, 2015). In this case, it is
what Shari‘ah considers to be good, not what
humans or the prevalent practice considers to be
good. Thus, the process of approval prior to
acceptance is necessary. Here, the above sub-
maxim has broadened the authority of custom in
Islamic law. The Shafi’1 jurist, al-Suyuti, in his
well-known work, al-Ashbah wa Al-Nazd'ir,
recorded a legal maxim which goes as follows;
“What is proven by ‘urf is like that which is
proven by a Shar‘ proof.” And “What is known
by the virtues of custom is as a stipulated
condition” (Al-Suyuti, 2011).

These conditions

two stipulated the

binding on people’s activities and engagements

with others who practice the same custom. This
can be effective even though the conditions are
not stipulated at that time. For instance, the kayan
aure (paraphernal gift) among the Hausa/Fulani
custom is considered to be part of the sadagah. A
similar example is cited in the suspension or
prompt payment of mahr in marriage, depending
on the custom of the area. Thus, it can be a valid
marriage if either of the two practices is
stipulated based on the custom (Zakariyah,
2015). In fact, the complete area of personal
status is one of the crucial sections of law where
jurists relied on ‘urf consistently.

The importance of ‘wrf or ‘ddah in
resolving issues arising in Islamic law is based on
consensus of both classical and contemporary
Islamic scholars (Zaydan, 1997). There are many
ways in which custom is authoritative in Islamic
law especially in mu‘amaldt issues, where a
specific text is not established (Oba, 2013).
Jurists have stipulated some particular instances
where the knowledge of customary practices is a
necessity, not conditional pre-requisites. These
include  linguistic ~ conversations,  whose
interpretation depends on the common customary
practices (Oba, 2013), such as oaths, admissions,
and divorce utterances. The entire area of
personal status is an important section of Islamic
law where the jurists consistently relied on
custom.

The collection of legal opinions (fatawa)
are full of references to the common practices on
issues ranging from the criteria to determine
suitability (kafo’a) in marriage, the amount and
manner of payment

of dowry, respective

contributions of the (would-be) spouses and their
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families, settling marital discords, and the rules
governing the process of divorce (Ayman, 2010;
Ibn Qudamah, 1928). The conditions governing
the absence of the spouse in terms of estimation
in order to deal with issues on inheritance or
divorce, the issue of bridal furniture, custody and
breastfeeding, and bridal gifts (al-Wansharisi,
1981). All these and many more are issues on
mu ‘dmalat that deal with customary practices,
some of which are not the concern of this
research. The issue of transactions are part and
parcel of the importance attached to ‘urf being an

authority in Islamic rulings on mu ‘dmalat.

Marriage Customs in Islam
Custom plays a crucial role in the formulation of
family law in Islam. The Qur’dnic injunctions
about the family were rectifying pre-Islamic Arab
practices. Among the pre-Islamic norms
assimilated into Islamic family law include: the

Islamic laws on saddg (mahr), child marriage,

social compatibility (kafa’a) (Hafti, 2006),
guardianship, (wali) custody, (haddnah),
prohibited relations (muharramat), verbal

repudiation of marriage contract, ’ila, Khul“, and
delegation of the right of divorce (tafwid) (Fawzi,
1983). The Shari‘ah adopts these elements
because they reflect reasonability and cultural
preferences within a society.

Al-Shatibl mentioned that in the principles
of law, all conventional acts are devotional in
some way. Any act whose import is not clearly
understood as it is intended or prohibited is
regarded as a devotional act. For example:
ablution, salat, sawm are all devotional acts.

While those acts, whose imports are obviously

understood, their advantage and danger are

known, are regarded as conventional acts.
Examples of this are marriage, divorce, sales
contracts, and criminal offences, as their rulings
are clearly understandable. On the other hand,
they are restricted by laws as they consist of
devotional aspects. This makes the advocate not
have the freedom of choice in either dealing with
the required or optional acts. Thus, there is a
participation in both divisions: devotional acts
have conventional and devotional aspects. Thus,
an innovation can appear in matters of
conventional acts (Al-Shatibi, 1921).

Therefore, the conventional matters of life
have two aspects: one which is progressive and
tantamount to change with the passage of time.
Islam has no restrictions on this and is not
concerned with its compliance or innovations.
For example the hadith states: “You know best
the matters pertaining to your worldly affairs”
(Al-Bukhari, no. 4358).  Here, having good
intentions matter; engaging for the pleasure of
Allah. Performing any action in such a way
makes a Muslim benefit from it and achieve his
goals, as his efforts are acts of worship. All
customary matters in marriage that do not
contradict Islam are based on good intention and
piety, clearly explaining the legal maxim- “al-
umir bi magasidiha” (Matters are determined
according to their intentions (Al-Husayn, 2002).

The second part is where boundaries have
been drawn by Allah and must be complied with.
Islam does not intervene in ordinary conventional
matters such as a marriage feast and
arrangements so as not to bring hardship upon

people. The places where Islam intervenes are
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conventional acts of specific interest which are
deemed as divine ordinances, and believed as
acts of worship, and portrayed as injunctions
from Allah or examples from the life of the
Prophet (S.A.W.). For instance, the charity
marriage among the Hausa/Fulani Muslims in
Gombe is considered by them as an injunction
from Allah and a Sunnah of the Prophet (S. A.
W. S.), when in reality it is a bid ah.

Hausa/Fulani People’s Perception on Family
Customs

The serious influence of local customs and
traditions in Northern Nigeria is one of the
reasons behind the 18" century jihdd of ‘Uthman
Dan Fodio. Traces of these uraf survived the
Jjihad (Ibrahim, 2006) and subsequently new ones
emerged. The most difficult challenge between
custom and Shari’ah abidance in northern
Nigeria is in the area of family regulations. Thus,
in northern Nigeria, a mixture of '‘ddah and Islam
governs the family system (Na‘im, 2002). Even
though the two are intertwined, customs or
traditions overlap with the Shari’ah of Islam

1988; Ambali, 1998).

Muslim scholars have mixed Islam with local

(Kumo, Some local
traditional practices as a means of commercial
livelihood in the name of religion (Yusuf, 1993).
To add insult to injury, the colonial authority
treated Islamic rulings on family matters as a
variant of customary law by modifying its
applications (Oba, 2013).

Despite the fact that customs are given a
special consideration in Islamic law by
incorporating some pre-Islamic Arab-customs

into the Islamic mu’amalat rulings (Fawzi,

1983), there are some which are frowned at and
rejected. Regardless of this interpretation, the
scholars among the Hausa/Fulani before the
emergence of /zalah did not demarcate between
some of the family traditions and the Islamic
culture, rather, they considered them to be part of
the Sunnah (Hill, 2009). Gombe is not an
exception from all the northern states and the
their cultures and

people’s adherence to

traditions.

A. ‘Urf as Bid‘ah in Marriage

The findings of this research reveal the condition
of the people before the emergence of Izalah as
that of ignorance of the injunctions and actual

teachings of Islam (GMW/AJ/Informant 1, DU9;

GMW/SH/Respondent 1, DU3;
GMW/PT/Respondent 2, DU3;
GMW/JK/Informant 4, DU3&7;

GMW/NR/Informant 10, DU18). Even though
there were Muslim scholars who guided people to
authentic teachings of Islam, the method adopted
and how regular the exhortation was did not yield
much result. Several pieces of literature show the
extent of Qadiriyyah and Tijaniyyah teachings in
educating Muslims about Islam (Loimeire, 1997;
Umar, 1993). Thus, the Izalah movement has
publicly declared some aspects of worship among
the Sufi brotherhood as bid‘ah. At the same time,
it has fought against some of the traditions of the
Hausa/Fulani. This statement from an [zalah
official stands as proof: “Before the teaching and
exhorting by the movement, people were
wandering in traditions and various kinds of

innovations, in all aspects of life” (GMW/ HG/
Respondent 10, DU34).* The aim of the
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organization confirms the lzalah organization’s

name itself: “elimination of all forms of
aberrations or bid'ah (innovations) in Islam.”
Preaching toward the eradication of bid'ah has
led to some practices in the Sunnah (which are
not bid ah) also to be classified as bid‘ah. One of
the informants state: “In short, in marriage at
least the bid ‘ah should be minimized, but instead,
new practices are being incorporated” (GMW/AJ/
Informant 1, DU 24). All these statements on
bid‘ah depend on the understanding of the
concept and its utilization.

Among the types of marriage prevalent
among the Hausa/Fulani are forced marriages and
charity —marriages, both of which are
contradictory to the injunctions of Islam. In this
regard, the scholars have emphasized the
protection of public welfare as the primary
objective of Islam as far as the consideration of
customary matters is concerned (Al-Ghazali,
1994). Therefore, the /zalah organization carries
out clarification about the stand of Islam on all
types of marriage.

The result of the interview conducted
revealed some misconceptions on the concept of

bid‘ah in Islam, betrothal in marriage and

customary wedding celebrations
(GMW/SH/Respondent 1, DU3;
GMW/AJ/Respondent 8, DU3;
GMW/BJ/Informant 7, DU18;

GMW/NR/Informant 10, DU26). This comes as a
result of the teachings of the /zalah organization
to the Muslims there. They categorized the
customary practices in weddings as bid ah
instead of ‘urf practices. An ‘urf where all the

stipulated conditions are valid and is observed

with good intention, invites the pleasure of Allah.
It therefore serves as an act of worship by the
servant to his Creator.

The technical definition of bid'ah is: an
aberration in Islam, with the intention of
acquiring the pleasure of Allah, which resembles
Islamic regulations, but has no reason for its
validity in the Shari‘ah. It is initiated with the
intention of getting reward from Allah without
bases from the Qur’an or hadith.

In Islam worship is divided into two
categories: the direct worship between man and
his Creator (“ibadah) and the relationship
between human beings (mu’amaldt). In each,
regulations and injunctions are stipulated by the
law. In marriage for example, the marriage
contract itself is an act of worship, which has its
prerequisites and conditions. For instance, in the
wedding fatihah, stipulations are made based on
the conditions for it being valid or invalid (al-
Qurtubi, 2009). These include the wording of
offer and acceptance (Ayub, 2002), which should
be in accordance with the Islamic injunctions, the
sadag (‘Uthman, 1981), witness (Abi al-Zahri,
1947), wali, and the absence of any legal
(Oba, 2013; Mahmud, 1981).

However, all other activities with respect to the

impediments

wedding ceremony are left to the customs of the
people. Yet, marriage celebration is considered
bid‘ah as advocated by the Izalah scholars.

So, going back to the technical definition
of bid‘ah, it only comes into marriage when new
ways of worshipping Allah are designed into the
marriage, which have not been mentioned by the
Qur’an or explicated by the hadith of the Prophet
(S.A.W.). The kind of sadaga (charity) marriage
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prevalent among the Hausa/Fulani before the
inception of the Izalah movement falls in this
category. “The sadaga marriage is another
Hausa/Fulani  family”
(GMW/JK/Informant 4, DU24). As declared by

Abdul-Mumini, they are divided into two. The

custom within the

first type has no basis in Islam’, but is intended to
serve Allah, as a means of attaining His pleasure
and reward. This kind of marriage is bid'ah as
the Prophet (S.A.W.) did not mention anything as
such. Besides, the regulations and conditions of a
valid marriage are not followed. The
misconception and misinterpretation of the hadith
of the Prophet (S.A.W.) on sadagatun jariyatun®
(the ongoing charity) makes people seek to obtain
the pleasure of Allah in impermissible ways,
which leads to the bid'ah in question. Persistent
practice and fatwd given by the ‘ulama’ then
made the nominal Muslims adhere to its regular
practice, hence, it became widely accepted as a
binding custom among them. Here, the
prerequisites of marriage are not accomplished,
because it does not recognize the giving of saddg
(dowry) to the bride, and the wedding fatihah
(solemnization) is not based on offer and
acceptance to a particular husband (At-Tuwaijiry,
n.d) and as such, it is null and void. Thus, it falls
under the category of invalid customs as it
negates the texts on the prerequisites of a valid
marriage (Hasiballah, 1976).

The second type is where the saddg
(dowry) and other marital gifts are given by the
bride’s father to the bride in order to help a poor
man get married to his daughter. Here, if the
person (father) is well known and the wedding

fatihah is conducted in his name, and the offer

and acceptance are accomplished, it can be
considered as helping the poor get married, but
there is, as well, no specific text to back such a
marriage. The Prophet (S.A.W.) commanded one
of his companions to bring saddg even if it was
an iron ring or verses of the Qur’an (al-Bukhari,
No. 3316). But there is no evidence to show that
sadagq can be given by the father of the bride in
order to assist the poor man to get married. This
is a clear-cut bid‘ah in marriage which has no
basis. Unless if it can be observed from a
different perspective where Allah commanded:
“And marry the unmarried among you and the
righteous among your male slaves and female
slaves. If they should be poor, Allah will enrich
them from His bounty, and Allah is all-
Encompassing and all-Knowing” (Al-Nr: 3).
From this verse, it is clear that Islam
encourages marriage and emphasizes its
importance. The Muslim ummah is commanded
by Allah to engage actively in conducting
marriages and supporting each other in this
attempt, seeing as celibacy is forbidden (Al-
Kulayni, 1946; Al-Yafi’i, 1994). So, in order to
help the poor get married, this verse can be a
basis for conducting such marriages, in a
different but correct way. As stated by Abdul-
Munimi that sadaga marriage is based on the
aforementioned verse, which has no basis in
Islam (Ambali, 2003). So instead of the incorrect
practices of the sadaga marriage, this verse can
be utilized to help the poor get married in a
different way: giving donations to them without
specifying what the donations are for. The way

the donations will be used will be up to the poor

person. If a poor man uses it for giving dowry to
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a bride, that is his business. Giving general
donations to the poor (who want/need to get
married) will be commendable religious acts and
the correct utilization of this verse. The outcome
of this research suggests something similar to this
as the rich should help the poor get married
through utilization of the above verse.

One of the achievements of the [Izalah
organization through their preaching is the
minimizing of such kind of bid ‘ah marriage. In
future situations, the organization can adjust them

to suit the Qur’anic injunctions.

B. ‘Urf'that is not Bid‘ah

In the marriage contract, all customary practices
are allowed as long as they comply with the
injunctions of the Qur’an and Sunnah. However,
the people under study in this research consider
any customary act either valid or invalid as
bid‘ah, based on the preaching of Izalah and the
persistent mentioning of bid’ah in almost
everything. The absence of demarcation between
the concepts of bid‘ah and where it can be called
as such on the one hand, and the customary

practices not in conflict with the injunctions of

Islam on the other hand, have contributed

towards this misconception. One of the
informants declare: “...but still adhered to their
wrf  while, Islam  renounces customs.”

(GMW/KB/Informant 2, DU20). From the above
statement, it can be inferred that the informant in
question is deficient in awareness of the
acceptability of valid customs in Islam. This
point in the teachings of the /[zalah movement

needs to be revisited.

In many audio preaching sessions of
Izalah, specifically during its inception, ‘urf or
‘adah are categorized as contrary to the tenets of
Islam. For instance, in an audio preaching,
Isma’ila Idris categorically states: “Al’ada fa ba
za ta kai ka ko’ina ba,” (Tradition or Custom
will not lead you into anywhere). However,
Islam only denounces customs that contradict its
teachings. The majority of the rulings in
mu’'amalat are based on the customary practices
where the text did not stipulate any injunction.
Such utterances at the inception of the [lzalah
preaching led to all these misconceptions and so
remain as binding. First impressions last longer.
Therefore, there is need for Izalah scholars to
help clarify such misconceptions and bring out
the correct Islamic injunctions in adhering to
customary practices.

One of the informants explains the position
of the bride’s conveyance in Islam where the
custom is in accordance with the Sunnah. He
declared that: "...there are certain things that are
perceived as not allowed, while the religion has
permitted them. Example ...women should escort
a bride, they think is ...not proper, or women to
gather and receive the bride. These are preached
against, while it is allowed in Islam”
(GMW/PT/Informant 9, DU16). The proof for
this is narrated from Aisha (Radiya Allahu anhu)
who said: “We accompanied a woman to her
wedding with a man of al-Ansdr (Madinah
residents who accepted Islam and helped the
Prophet (S.A.W.)). The Prophet (S.A.W.) said:
‘Aisha, won’t you have some entertainment? A/-

Ansar enjoy entertainment” (Al-Bukhari, Vol. 7,

hadith no. 92).
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In addition to that, there are certain
marriage cultural practices that were not rejected
by the Prophet (S.A.W.) himself. One of which is
that the wedding fatihah should be done publicly
and conducted at the masjid. The Prophet
(S.A.W.) is reported to have said: “Make known
this marriage, perform it in the masjid and
celebrate it with the beating of tambourines.”
(Al-Tirmidhi,)

It was narrated that Abu Husain, whose
name was Khalid Al-Madani, said: “We were in
Al-Madinah on the day of 'Ashura and the girls
were beating the duff and singing. We entered
upon Rubai' bint Mu'awwidh and mentioned that
to her. She said: 'The Messenger of Allah entered
upon me on the morning of my wedding, and
there were two girls with me who were singing
and mentioning the qualities of my forefathers
who were killed on the day of Badr. One of the
things they were saying was: “Among us there is
a Prophet who knows what will happen
tomorrow.” He said: “Do not say this, for no one

knows what will

Allah.”” (Ibn M3jah, n0.1897). Another narration

happen tomorrow except

said that publicizing of marriage is desirable as
the Prophet (S.A.W.) said: “The separator of the
lawful and unlawful (in marriage) is the
tambourine and the voice.” (Ibn Majah, no.
1896).

Islam permits women to celebrate a
wedding by singing tasteful songs, accompanied
by a tambourine. Such poems and songs should
not promote lust, lewd desire, or portray physical
beauty. Instead, they should sing delightful and
decent songs to express their happiness with the

marriage. Indeed, the duff alone should be used to

accompany traditional singing, which should not
call to forbidden things or praise that which is
forbidden just to announce the wedding and to
distinguish the marriage from fornication (Bin
Baz, 2001).

Ibn Abbas reported: Aisha (Radiya Allahu
anhu) gave away one of her relatives in marriage
to a man among the Ansar, and the Messenger of
Allah (S.A.W.) came and he said, “Did you send
them a girl?” She said: “Yes.” The Prophet
(S.A.W.) said: “Did you send with her someone
to sing?” She said: “No.” The Prophet (S.A.W.)
said: “Verily, the Ansar are a people who love
poetry, so you should send someone along with
her to say: Here we come, to you we come, greet
us as we greet you” (Ibn Majah, no.1900). This is
a valid custom which the Hausa/Fulani nowadays
consider as bid ‘ah.

There is no dispute among Muslim
scholars that in a wedding celebration the Prophet
(S.A.W.) allowed women to use the duff. The
most valid opinion among many scholars is that
men can also use drums in order to publicize the
marriage thus making it known near and far. The
noble Islamic purpose of such publicity is to
distinguish between an evil and illicit relationship
and a pure and lawful marriage, on the condition
that it should not be accompanied by forbidden
things, such as undignified singing or music,
which excites lust.

It should not lead to fitnah, such as
beautiful voices being heard by men and should
not cause any annoyance to anyone such as when
voices are heard via loudspeakers. The Prophet
(S.A.W.) forbade the worshippers in prayer from

raising their voices over one another during
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and

loud

recitation as this causes disturbance

annoyance. Therefore, the voices on
speakers and the sounds of duff beating can be
more disturbing than the worshiping at the masjid
(Al-Uthaymin, 2011).

Culture being a natural constitution of any
society reflects the physical, mental, and material
wellbeing of the people. The moral and cultural
values of the people based on ‘adah and ‘wrf
should be preserved to ensure cultural diversity
and intergenerational promotion of ethical values.
However, the ethical values of the Hausa/Fulani
are not the same as before. Several factors can be
attributed to this. Denouncing allowable
customary practices as bid‘ah is one of them.
Incorporating unlawful western customs is

another. Polishing the existing customary
practices to fit with the conditions of valid ‘urf'is
one of the methods that could be utilized by the
Izalah movement in order to save the Muslims
from discarding allowable customs and from
incorporating abhorred western customs into

marriages.

Conclusion
Customary practices are part and parcel of human
nature although some require modifications. The
of the

activities Izalah movement to the

Hausa/Fulani Muslims in  Gombe is a

commendable one. However, some of the
existing customary practices are in accordance
with the teachings of Islam; they only need to be
polished, not condemned as bid ‘ah. The wisdom
is to allow people free choice in terms of
customary practices that do not contradict the

Qur’an and Sunnah, so as not to make life

difficult. Choices are given within the boundaries
of stipulated conditions based on the Qur’dn and
Sunnah. As a result, customs should be perceived
as an integral part of Islamic law if they abide by
the rules. Therefore, there is a need for the Izalah
organization to double-check and rectify their
method of teaching the Qur’an and Sunnah of the
Prophet (S.A.W.) to the people of Nigeria.
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Endnotes

i This paper is part of the Ph. D. thesis submitted to the
International Islamic University Malaysia.

2 Throughout this paper, the word lzalah is utilized.

3 This hadith does not go back to the Prophet (S. A.
W. S)), it stops with Ibn Mas’ad and most of the
scholars attribute it to his sayings, not to the Prophet.

4 Several such statements and the like are found in the
various lectures delivered by the lzalah scholars
especially during the inception of the organization.

5 It is the type where the wedding fatihah is concluded
with the name of Muhammad (S. A. W. S.) and the
bride may end-up with Ibrahim for example.

¢ This is misinterpretation of the Prophetic hadith
which talks about the three lasting good deeds of a
man after his death. Abu Hurayrah reported: The
Messenger of Allah, (S. A. W. S.) said: “When the
human being dies, his deeds come to an end except for
three: ongoing charity, beneficial knowledge, or a
righteous child who prays for him.” (Muslim: 1631).
The “ongoing charity” mentioned in the hadith, is
good deed whereby people will continue to benefit
from its fruits, like building of schools, hospitals,
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Abstract

Wa'd (promise) is a concept that is frequently applied in various Islamic financial products. Although this
concept has been used widely in Islamic financial products, as a result of the arising Shari ‘ah issues, wa'd
especially wa'd mulzim (binding promise) in some contemporary practices towards contracts of Islamic
financial products, remains a debatable practice among some Shari‘ah scholars. This research aims to
analyse some Shari‘ah issues pertaining to the application of the wa'd mulzim in the Islamic finance
industry, especially the issue of wa'd mulzim in sukik contracts, particularly in partnership-based
contracts which are sukiuk mudarabah, and sukiik mushdrakah concepts. Two aspects are particularly
emphasized. First, wa'd can be binding in certain conditions, but to legally enforce this concept, there
remain disputes and controversial discussions among scholars. Second, this study also discusses the issues
of “promise to buy” or “promise to sell” (the asset) at a certain “price” i.e. the price at the same nominal
value at which the bond was issued. Hence, this research will try to analyse the opinions of the scholars,
certain related fatwas, Shari‘ah resolutions and guidelines to understand the applicability of the binding
promise towards Islamic financial products and ensure that the application of the binding promise is in
line with the Shari‘ah requirements.
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Introduction

The Islamic financial industry has been growing
continuously ever since the first institution
started operating in the early seventies. At
present, most Islamic financial services are being
provided in almost all parts of the world by
different financial institutions, including more
well-established conventional institutions which
have also started to provide Islamic financial
products and services. In this modern era, as the
economic market grows to be more competitive,
the Islamic financial industry is now facing more
challenges and risks arising from its financial
operations and transactions. Indeed, it is always
important for all financial institutions to explore
new standards and techniques to mitigate any
possible risk to provide financial services at low
risk and thus ensure their survival.

It goes without saying that the fundamental
code and overarching principle in guiding the
philosophy, principles, and tenets of Islamic
finance has always, and will always be, the
observance of Shari‘ah. Therefore, it is an
obligation on both parties (the Islamic financial

institution itself and its conventional counterpart)

to ensure that any financial products or services
bearing an Islamic name comply with the
underlying basis of the practice of Islamic
finance. Hence, any new standard, technique, or
concept must be carried out in a manner that is in
line with the injunctions of Islam, observing the
tenets, conditions, and principles espoused by
Shari‘ah. Where Shari‘ah compliance is
concerned, this new technique will be deemed
unusable unless it meets the standards specified
by the Shari‘ah.

Pursuant to this need, wa ‘d, a classical yet
relatively new Shari‘ah concept has been

introduced into modern Islamic financial
products. Although this concept of wa ‘d has been
used primarily alongside murdbahah sale by the
purchase orderer (murdbahah i al-amir bi al-
shira‘) since the early days of institutionalized
Islamic finance, in recent years, it seems to have
gained more popularity and has become one of
the new innovative concepts that carries exciting
possibilities, as well as having a significant
market potential. Indeed, the range of opinion
pertaining to the binding-ness of wa ‘d is varied,
but it seems that the view held by the majority of
modern scholars is that wa‘d is binding if it is
given with specific conditions.

As a result, it comes with no surprise that
in recent years, the concept of binding wa ‘d has
been incorporated in many Islamic financial
products. It has been widely applied in lease
ending with ownership (ijarah muntahiyah bi al-
tamlik), Islamic hire-purchase (ijarah thumma al-
bai), diminishing partnership (musharakah
mutandgqisah), hedging products such as Islamic

forward forex, Islamic profit rate and cross
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currency swaps, and various sukik structures.
Apart from its general purpose of risk mitigation,
the recourse to wa‘d in these products was also
due to its viability as a tool that may serve
various other purposes, which include being an
alternative to put options and call options in
swaps, a tool for liquidity management, an exit

mechanism in redeeming sukiik, and as a hedging

mechanism in some derivative products
(Muhammad, 2011, 2).
In addition, wa‘d has lately been

considered a major device for Islamic financial
institutions to structure many products to
replicate and compete with products by their
conventional counterparts (Lukman, 2008, 1).

It is a well-established custom in the
banking and commerce world that any form of
pledge or promise, either mutual or unilateral,
made prior to the actual sale and purchase
activity, has to be given due respect and is
considered as binding.

This is due to the fact that in modern times,
with the presence of a competitive financial
market as well as ever-changing customers’
demands, a bank’s role has gradually shifted
from merely being a finance intermediary to
being a body that directly engages in many
instances of transaction, which has undeniably
formed a new variety of financial risks for the
bank’s operation (Abdullah, 2010, 1).

Wa'd has indeed became one of the new
innovative Shari‘ah concepts with exciting
possibilities and significant market potential in
Islamic finance. Although initial groundwork has
been laid on the legality of binding wa'd, it

seems there are still gaps in the research available

in literature, as this concept has not been
adequately covered and developed, and there has
been no or relatively few standards legislated
purely for its use and applicability by
international bodies such as IFSB and AAOIFI
(Firoozye, 2009, 6).

Nonetheless, due to its ostensible
feasibility, the application of wa ‘d in the Islamic
financial industry is seen to be immense, or
perhaps the applicability of this novel concept
has been over-generalized by some parties.
Therefore, some scholars, most notably Rafiq al-
Masri, have outspokenly expressed their concerns
and criticisms about the legal enforcement of
(al-Masri, 2002, 29-32) which has

instigated wide deliberation and discussion on the

wa ‘d,

concept.

On this basis, this paper feels that there
still is a need to conduct a holistic and extensive
study on the concept of wa ‘d to provide a greater
understanding of it and possibly introduce new
parameters or guidelines for this relatively new
concept to ensure it is compliant with all the

Shari‘ah principles and requirements.

The Concept of Wa‘d in the Shari‘ah
Perspective
Among the Shari‘ah contract types for Islamic
financial instruments, wa‘d falls under the
supporting contracts. Other concepts that fall
under the same category as wa‘d are hiwalah,
muqgasah (set-off), as well as ibra’. To further
understand the concept and nature of wa ‘d, this
part will be divided into several topics which are:

the definition of wa ‘d, the legality and nature of
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wa‘d, and some views of the jurists and scholars

pertaining to the wa ‘d mulzim (binding promise).

Definition of Wa‘d:

According to the literal meaning, wa'd can be
defined as a promise or undertaking. Meanwhile,
currently, wa ‘d has no technical definition of its
own. However, wa‘'d can be defined as a
commitment made by one person to another to
undertake a certain actual or verbal disposal of
something beneficial to the second party, or a
verbal proposition made by someone to
undertake something for the benefit of another
person (Bank Negara Malaysia, 2013, 4; ISRA,

2011, 287).

Nature and Legality of Wa‘d:

Traditionally, wa‘d is unilateral in nature, and
binds the promisor alone. According to Bank
Negara Malaysia’s (BNM) guidelines on wa ‘d,
wa ‘d is neither a contract nor an agreement. Wa ‘d
is a unilateral promise which is not binding in
nature. However, a wa ‘d contract can be binding
and enforceable on the promisor if it fulfils
certain requirements. In addition, according to
this guideline, the binding-ness of the wa'‘d
contract shall take effect upon the expression of
the wa ‘d by the promisor.

In fact, there are no specific verses or
evidences in the Qur’an or Hadith detailing wa ‘d
with respect to Islamic financial contracts. It will
be up to Shari‘ah scholars on how to interpret the
general evidence of wa‘d in both the primary
sources (Bank Negara Malaysia, 2013, 11; ISRA,
2011, 287).

However, there are certain aspects in wa ‘d
that Shari‘ah scholars have agreed upon among
each other, especially regarding its general terms
and conditions. For example: (i) a person must
not fulfil a wa‘d which includes prohibited
(haram) things according to the Shari‘ah; (ii) a
person needs to fulfil a wa‘d which includes
obligatory (w@jib) things according to Shari‘ah
rulings; and (iii) a person is recommended to
fulfil a wa‘d which includes optional (mubah)

things (Qazi, 2012, 206).

Views of Scholars Pertaining to the
Legitimacy of Wa‘d Mulzim (Binding
Promise):

Shari‘ah scholars differ in their opinions

pertaining to the extent of liability imposed upon
the parties of the promise, with respect to it being
either mulzim diyanatan (religious binding) or
mulzim qada’an (legally binding). Hence, this
section will discuss the opinions of the Shari‘ah
scholars on the binding-ness of wa ‘d.

It is observed that the majority of Shari‘ah
scholars believe that the promise made by one
person to the other is mulzim diydnatan but not
mulzim qada’an. This is because wa ‘d falls under
the category of ‘‘agd tabarr‘uat (voluntary
contract). Since wa ‘d is part of ‘aqd tabarr‘uat
and is mulzim diydnatan, the court has no power
to enforce the promise because the promise is
only a moral obligation.

This can also be discussed based on logical
thinking. For example, Person “A” promises to
Person “B” that “A” will give “B” two horses.
This is considered as the ‘aqd tabarr‘udt. At first,

it seems like a promise, which is a unilateral
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contract. However, the nature of this contract is
mubah (optional) and according to the majority
of scholars, the ‘agd tabarr‘uat is not binding.
Hence, any person using the ‘agd tabarr ‘uat can
revoke it at any time before delivery of the gift
item. Thus, it cannot be considered that wa ‘d is a
binding contract. Among the Shari‘ah scholars
with this opinion are scholars from the Hanafi,
Shafi‘i, and Hanbali schools of thought, as well
as a few from the Maliki school of thought
(BNM, 2013, 11; ISRA, 2011, 287; Qazi, 2012,
206).

It is noted that some scholars of the
Shari‘ah, especially Imam Malik and some of his
followers, viewed that wa ‘d is mandatory and the
promisor is legally bound to fulfil his promise
even without any commitment from the other
side. For example, Person “A” said to Person “B”
that if “A” will travel to such a place for such a
time; therefore “B” will lend to “A” a horse.
Hence, once the horse has been lent to him, “A”
must travel. In other words, wa ‘d in this context
is binding and it is hardm (prohibited) not to
fulfil it without any acceptable excuse (BNM,
2013, 11; ISRA, 2011, 287; Qazi, 2012, 206).

Wa‘d In Partnership-Based Sukiik Contracts
To discuss in detail the implementation of the
wa‘d contract, this section will first discuss
sukuk, particularly the partnership-based
contracts (i.e. sukik muddarabah and sukik
musharikah) and how the wa‘d contract applies
to these sukiik.

Before we discuss in detail on the sukik

mudarabah and mushadrikah, we will first look at

the definition of sukuk itself to understand it
more, especially the structure of the sukik in the
partnership-based  contracts. Generally, the
Securities Commission Malaysia defined sukuk
as “a document or certificate which represents the
value of an asset”. Meanwhile, according to the
Accounting and Auditing Organization for
Islamic Financial Institutions (AAOIFI), sukik
can be defined as “a certificate of equal value
representing undivided shares in ownership of
tangible assets, usufruct and services or (in the
ownership of) the assets of particular projects or
special investment activity, however, this is true
after the receipt of the value of the sukik, the
closing of subscription and the employment of

funds received for the purpose for which the

sukik was issued (AAOIFI, 2010, 307)”.

Wa‘d In Sukitk Mudarabah
Generally, mudarabah 1is “a contract made
between two parties to finance a business
venture. The parties are a rabb al-mal (fund
provider) or an investor who solely provides the
capital and a mudarib or an entrepreneur who
solely manages the project. If the venture or
project is profitable, the profit will be borne
solely by the provider of the capital unless the
loss is caused by the mudarib’s negligence and
misconduct (ISRA, 2011, 249)”.

Therefore, sukik mudarabah can be
defined as “an investment sukuk that represents
the ownership of units of equal value in the
mudarabah equity, registered in the names of the
sukiik holders. The sukiik holders are entitled to

returns according to the percentage of their

respective ownership of shares. In the sukik
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muddrabah, the sukik holders are the financiers,
or are known as the rabb al-mal”. Usually these
types of sukiuk may be developed to encourage
wide public participation. In addition, the sukik
holder, or the subscriber, is the rabb al-mal. The
mudarib, also known as the entrepreneur, may be
an investment company or a special purpose
vehicle (SPV) that is formed to manage the
securities and carry out the business projects

(Hassan, 2013, 265).

Structure of the Sukiik Mudarabah:

It is noted that this part will only discuss the
basic structure of the sukik mudarabah because
this research will focus more on the Shari‘ah
issues of the wa‘d mulzim in partnership-based
sukik contracts. Hence, this part will explain the
brief structure of the sukiik mudarabah and some
general terms and conditions applied to the sukiik

mudarabah.

Sukuk Mudharabah Structure

1. Mudharabah Contract
Investor / Sukuk
gd Holders (Rabb Al Mal)
ts

3. Profits Distributed
(Pre-agreed ratio)

Busine
Madarabah $
Activity / Project
Profit

According to the above structure, the

Payment $

Issuer/ Manager e
{Mudharib)
Issue

C

Manages

investor/sukiik holder will form the sukik
mudadrabah contract with the issuer/manager.
Then the issuer or manager will manage the
business or invest in any Shari‘ah compliant
project. The profit will be divided and shared
according to the earlier pre-agreed contract. If

there are losses, they will be borne by the

investor or sukiuk holder unless the losses were
caused by the
misconduct (ISRA, 2011, 425; Hassan, 2013,
267).

mudarib’s negligence or

General Terms and Conditions of the Sukuk
Mudarabah:

The terms and conditions of the sukik
mudarabah are as follows:

i. Capital will be from the rabb al-mal.

ii.  Mudarib will manage the projects /
activities.

iii.  The profit will be divided according to the
pre-agreed ratio.

iv.  Losses (if any) will be borne by the rabb
al-mal unless the loss was caused by the
mudarib’s negligence or misconduct.

V. Mudarib cannot guarantee rabb al-mal’s
capital unless it is guaranteed by the third party.
vi.  The projects or investments activities
should be permissible and in compliance with
Shari‘ah principles.

Hence, from the above general terms and
conditions, particularly on the guaranteed capital,
it will result in the issue of the application of
wa'‘d to guarantee the mudarib’s capital. Is the
application of wa'd mulzim to guarantee the
muddrib’s capital permissible according to
Shari‘ah requirements? Is it permissible in
Shari‘ah for the rabb al-mdl to purchase the
suktik mudarabah from the rabb al-mal, or vice
versa?

This issue will be discussed in detail in the
next part on the Shari‘ah issues of wa‘d mulzim

in partnership-based sukiik contracts.
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Wa‘d in Sukitk Musharakah

The word “musharakah’ refers to “a partnership
arrangement between two parties or more to
finance a business venture whereby all parties
contribute capital either in the form of cash or
other forms. Any profit derived from the venture
is distributed based on a pre-agreed profit sharing
ratio and a loss is shared on the basis of the
capital contribution (ISRA, 2011, 244). Sukik
musharakah is “a partnership certificate used for
raising capital to widen the partnership net of the
investment, where all the participants or partners
share the risks and rewards”. Generally, sukik
mushdrakah is similar to sukik mudarabah
(Hassan, 2013, 268).

Any Shari‘ah rules that apply to the sukuk
muddrabah also apply to the sukik musharakah.
However, it has some differences, especially in
the profit and loss sharing. As mentioned earlier,
in the sukik mudarabah, profit will be shared
according to the pre-agreed profit sharing ratio
and the loss will borne by the rabb al-mal itself.
Meanwhile, in the sukitk musharakah, the profit
will also be shared according to the pre-agreed
ratio, but the loss is shared on the basis of equity
participation.

Moreover, in the sukik musharakah
transaction, both the issuer and investor may
contribute to the capital of the musharakah
project. The project is normally managed by
either the issuer itself or through appointing a
third party agent. In the case of the project being
managed by a third party, this structure is
classified as a sukik wakalah bi istithmar

(investment agency sukiik) (ISRA, 2011, 428).

Structure of the Sukuk Musharakah:

To facilitate better understanding, below is an
example of the sukiik
musharakah (ISRA, 2011, 428; Hassan, 2013,
268).

structure for the

Sukuk Musyarakalh Structure

Contractof Musyarakah

General Terms and Conditions of the Sukuk
Musharakah:

The terms and conditions of the sukik
mushdrakah are as follows:

i. The profit will be divided between all the
partners according to the pre-agreed ratio.

ii.  The proportion of losses borne by partners
must be commensurate with the proportions of
their contributions to the capital.

iii.  The business or the projects carried out by
partners should be permissible and in compliance
with Shari‘ah requirements. The purpose of the
projects must not be prohibited in Islam.

As mentioned in the sukik mudarabah,
the Shari‘ah issues regarding the sukik
musharakah also concerns the capital guaranteed
by other partners. In addition, is it permissible in
accordance with Shari‘ah requirements to sell the

sukik musharakah to the other partners, or

purchase from them?
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Shari‘ah Issues of Wa‘d Mulzim in

Partnership-Based Sukuk Contracts
The implementations of the wa‘d contracts in
Islamic financial products have raised issues and
discussion among Shari‘ah scholars. It is
observed that wa‘d mulzim is more suitable for
sukik contracts. Hence, this section will discuss
further the Shari‘ah issues in the implementation
of wa‘d contracts and the solutions to ensure
permissibility according to Shari‘ah.

In fact, in the partnership-based contracts,
i.e. muddrabah and musharakah, there will be
common issues, which are certainty of return, as
well as certainty of the capital. Usually, in the
partnership-based contracts, the mudarib cannot
promise or guarantee the capital and the profit of
the rabb al-mal. Similarly, in the musharakah
contract, the sharik or partner cannot guarantee
the other partners the profit and the capital.
However, if a third party guarantees the capital,
this is to Shari‘ah

permissible according

requirements.

Certainty of Return:

As for certainty of return, in the partnership-
based sukik contracts, the third party usually
promises to fund the projects or investments if
any shortfall occurs. A formal liquidity facility
arrangement is used to achieve certainty of
return. Hence, the deficit in the projects will be
funded by the third party. In addition, if there is
any surplus, or if the profit is higher than the
expected return, the excess or surplus will be
given to that third party as an incentive fee

(ISRA, 2011, 432). That incentive fee is another

Shari‘ah i1ssue and will be discussed in the next

section.

Certainty of Capital:

Meanwhile, as for certainty of capital, an
unconditional purchase undertaking at par is used
to achieve the effect. Unconditional means
regardless of the performance of the venture, the
obligor or the third party will have to buy the
assets or interest in the venture if the investors
exercise the purchase undertaking.

In other words, the mudarib or the partner
promises to purchase the sukiik from the issuer,
or the issuer promises that it will sell its interest
in the sukik to the mudarib or the sharik, either
upon maturity of the assets or interest, or in the
event of a default. From this point of view, the
purchase of the assets or interest of the sukuk is
also similar to the issuance of the third-party
guarantee of the capital. Hence, wa ‘d contracts,
particularly wa‘d mulzim contracts, have been
applied to purchase the assets or interest of the

investors (ISRA, 2011, 432).

Shari‘ah Solutions

To ensure that the transactions are permissible
according to the Shari‘ah requirements, there are
certain terms and conditions that need to be
applied in order to avoid any non-compliance
issues. One of the suggestions is by using wa ‘d
mulzim contracts. However, wa‘'d mulzim
contracts also require certain conditions in order
to not contravene with the Shari‘ah requirements.

Below are the opinions of related
organizations or regulatory bodies explaining the

terms and conditions of the wa ‘d:
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a)  Accounting and Auditing Organization
for Islamic Financial Institutions:

According to the International Shari‘ah
Research Academy for Islamic Finance (ISRA),
their book titled “Islamic Financial System;
Principles & Operations” stated that from the
decisions made by the Shari‘ah body of the
Accounting and Auditing Organization for
Islamic Financial Institutions (AAOIFI), a wa‘d
which is mulzim in nature made by both parties is
like a contract or ‘agd. The differences between a
promise made by one party and the promise made
by two parties are as follows:

. If the promise is made by one party, then
the promise will be considered as “mulzim
diyanatan” upon the promisor. The ruling for
such an instance is that the promisor must carry
out his promise if such a promise is related to a
specific reason that would require commitment to
the promise.

ii. A promise made by both parties, i.e., al-
muwa‘adah is permissible but it is not mulzimah
(binding) in nature upon both parties, because if
the muwa‘adah is mulzimah in nature, it is
synonymous to an ‘agd (ISRA, 2011, 288).

b)  Ruling by OIC Islamic Figh:

Meanwhile, the book also stated the latest ruling
made by the OIC Islamic Figh, in its 17th
meeting:

I. A mulzim promise made by both parties is
originally mulzim diyanatan (religiously binding)
and not mulzim gadad’an (legally binding).

ii. A mulzim (binding) promise by both
parties in contracts like ‘inah and salaf
transactions is a trick to permit ribd (interest) and

is prohibited by Shari‘ah.

iii. It is permitted in a situation where a sale
and purchase transaction cannot be performed
because the seller does not possess the object of
sale, but there is public need to ensure that both
parties perform the contract in the future based
on the provision of law or by mutual consent of
both parties.
iv. A promise by both parties as mentioned in
paragraph (iii) does not consider the future
transaction; therefore, the ownership of the
subject matter will not transfer to the buyer. The
sale and purchase will only be executed at the
time agreed by both parties after the completion
of ijab (offer) and gabiil (acceptance).
V. For the situation mentioned in paragraph
(iii), if one of the parties breaks the promise, he is
legally bound to fulfil the contract or to remove
the hardship which is borne by both parties due
to the breach of the contract (ISRA, 2011, 289).
In addition, the Resolution of the
International Islamic Figh Academy of the OIC
in its fourth session in 1988 also stated that the
sukiik muddrabah participants are given the right
to transfer the ownership by selling the sukiik in
the securities market at their discretion. The
market value of mugdradah sukik varies with
the business status and anticipated or expected
profits of the concerned project. The sale must
follow the rules listed below:
1. If the mudarabah capital is still in the form
of money before the operation of the specific
project, the trade will be akin to the exchange of
money for money and must satisfy the rules of

bay‘al-sarf (currency exchange contract).
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i. If the mudarabah capital is in the form of
debt, it must be based on the principles of bay*‘al-
dayn (debt trading).

iii.  If the capital is in the form of a
combination of cash, receivables, goods, real
assets, and benefits, the trade must be based on
the market price evolved by mutual consent
(Islamic Figh Academy, 2000, 63).

In addition, from this point of view, since
the mudarabah and musharakah concepts are
under partnership-based contracts and the
features of both mudarabah and mushdarakah are
almost similar except in the event of loss, the
above rulings are also applicable for the
musharakah based contract.

c) Bank Negara Malaysia (BNM)
According to the guidelines of wa ‘d by BNM, the
muddrib may enter into a binding wa‘d to
purchase the underlying muddrabah or
mushdarakah business upon maturity, dissolution,
or in the event of default. In addition, the
requirements of a binding wa ‘d are as follows:

. A wa'd shall be a binding wa'‘d if it is
linked with a specific cause or specified event,
and the promise will incur expenses because of
action or refraining from action in reliance upon
the wa ‘d.

ii. A fee shall not be imposed on a wa'd
(BNM, 2013, 1-14).

Hence, from the above statement, it is
observed that wa ‘d mulzim can be applied, but
with certain conditions that need to be observed.
Thus, from this point of view, it is permissible to
use the wa ‘d contract, particularly wa‘d mulzim,
in the event of the muddrib or the sharik

promising to purchase the sukiik from the issuer;

or the issuer promising that it will sell its interest
in the sukik to the mudarib or the sharik, either
upon maturity of the assets or interest, or in the
event of a default.
In addition to the above justification, a
mudarabah or musharakah contracts may be
arranged with a promise (wa ‘d) where:

a) A mudarib or partner undertakes to
purchase a mudarabah asset/form, or to sell his
share to other partners upon the occurrence of a
specified event as stipulated in the mudarabah
contract; or

b)  An agent (wakil) appointed by a mudarib
undertakes to purchase a mudarabah asset or to
purchase or sell the underlying asset of the
musharakah upon the occurrence of a specified
event as stipulated in the mudarabah or
mushdrakah contract.

Pursuant to the above justification, the price shall
not be based on the face/par value of the
underlying muddrabah and mushdrakah business
or projects. The purchase price may be based on
market value, fair value, or any price to be agreed
upon by the parties at the time of purchase
(BNM, 2015, 16).

Meanwhile, on the issue of certainty of the
return or profit, as mentioned earlier, profit
cannot be guaranteed, especially in the event of
loss or guaranteeing a profit return at a fixed
price. However, it is permissible if the guarantor
is a non-related party or third party. In fact, third
party guarantee is allowed from the Shari‘ah
point of view as long as the third party has no
direct relation to the interest of the sukik. The

issue of capital protection has been a long-

running one in the sukuk contracts since most



129 The Enforceability of Wa ‘d Mulzim (Binding Promise) from a Figh Perspective: A Critical Analysis
Mohd Fuad Md. Sawari, Nik Azizu Nik Abdullah, Mustafa Mat Jubri, Akhtarzaite Abd. Aziz

available third parties would charge a fee for the

guarantee or recovery of the capital, as practiced

by agencies such as Dana Jamin. Sukuk
musharakah ~ will be  shared  between
partners/investors as pre-agreed and

proportionate to the portions of the contributions
of the partners/investors. The AAOIFI, 7/6 stated
that: “It is permissible for a third party other than
the muddrib or investment agent or one of the
partners, to undertake voluntarily that he will
compensate the investment losses of the party to
whom the undertaking is given, provided that this
guarantee is not linked in any manner to the
muddrabah financing or investment agency
contract”.

In addition, the bank also can apply a
Profit Equalisation Reserve (PER) as a mitigation
tool if there are any shortfalls in the investments
activities. Under the PER mechanisms, the bank
is allowed to take any extra profit from the
investments activities and will give only the
expected return to the customer.

It is also one of the conditions stipulated in
the requirements of the muddrabah contracts.
Besides that, the bank is not required to give the
extra profit under the PER fund to the customer.
However, it also needs to be stated that the extra
profit under the PER fund does not belong to the
bank. It belongs to the customers, as a mitigation
tool if there are any shortfalls (BNM, 2015, 14).
The Resolution of the International Islamic Figh
Academy of the OIC in its fourth session in 1988
stated that it is permissible to create reserves for
contingencies, such as loss of any capital, by

deducting a certain percentage from the profit or

return in each accounting period (Islamic Figh
Academy, 2000, 63-64).

Meanwhile, on the issue of the incentive
fees, AAOIFI states in its Shari‘ah Standard No.
13, Clause 8/2, apart from the agreed proportion
of the profit as determined in the above manner,
the mudarib cannot claim any periodical salary or
a fee or remuneration for the work done by him.
However, it is permissible for the two parties to
construct a separate agreement independent of
the mudarabah contract, assigning one party to
perform, for a fee, a business activity that is not
by custom part of the mudarabah operations

(AAOIFI, 2010, 237).

Conclusion
Islamic financial contracts are

of the

In the end,
structured based on the categories
contracts. The sukilk also can be classified
according to several types, namely tradable
sukik, non-tradable sukiik, equity-based sukik,
and debt-based sukik. Sukik muddrabah and
sukiuk musharakah fall under the category of
equity-based sukik, also known as partnership-
based types of sukiik. In other words, equity-
based sukik are partnership-based Islamic
investment certificates of partnership contracts
where the parties share the profits as well as any
risk arising from the investment activity. Sukik
muddrabah refers to investment certificates that
represent the ownership of units of equal value in
the equity of trust financing investment and are
registered in the name of the holders. Sukik

musharakah refers to partnership certificates

used for rising capital to widen the partnership
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net of investment, where all the participants or
partners share the risks and rewards or profits.

In addition, in this sophisticated world,
sukiik is one of the most important elements in
the Islamic banking and finance industry. The
Islamic financial industry needs to develop and
provide a suitable and competitive alternative to
replace conventional bonds that yield riba
(interest), which are prohibited by Islamic law in
transactions. Thus, sukik is a very suitable
instrument that complies with  Shari‘ah
requirements and principles.

To ensure that the sukiik instruments are
compliant with Shari‘ah requirements, it is very
important that all the relevant key players in the
Islamic banking and finance industry play their
important roles to develop Islamic products or to
enhance the products to become suitable for the
masses, especially Islamic societies. As discussed
in this article, wa‘d contracts have become the
most important part in sukik based products.
However, it needs to be examined and researched
to justify it as per Shari‘ah requirements. It is
suggested that in order to ensure a wa ‘d contract
is permissible from the Shari‘ah perspective,
participants should construct wa‘d contracts
which are separate from the sukik contracts,
according to the terms and conditions explained
in this article. Thus, the prohibited elements in
Shari‘ah can be avoided.

Besides that, it bears reminding that there
are two regulatory bodies in Malaysia that have
been appointed to ensure and observe that all the
Islamic financial products are in accordance with

the Shari‘ah, which are Bank Negara Malaysia
(BNM) and the Securities Commission (SC).

BNM’s role leans more towards Islamic banking
products, particularly in asset-based and deposit-
based contracts. Meanwhile the Securities
Commission is more responsible for the sukik
industry. This article has been done by referring
more to the parameters, guidelines, or circulars
imposed by BNM towards basic Islamic
contracts, such as mudarabah and murdabahah.
However, those references are also related and
can be referred to as secondary references on the
issues of sukik. It is also noted that the issues
related to the sukiik contracts will be observed
and decided by the Shari‘ah Committees of the
Securities Commission itself. Finally, it is also
important that the parameters or guidelines for
the Shariah issues applied to the sukiik contracts
act as a clear guide to the key players in Islamic

banking and finance.
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