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Abstract

This research aims to study the weak opinions in the
chapters of purity and prayer from Matn al-Ghayah wa al-
Taqrib of Imam Abu Shuja’ al-Asfahani in the light of the
reliable opinions in the Shafi ‘ite School. This study will deal
with the analysis of these opinions that the author chose for
his book and the commentaries from later Shafi ‘ite scholars
in the chapters of purity and prayer. What indicates the
importance of this topic is that this book has become famous
and spread in front of the Shafi ‘ite students, but they do
not know the existence of these weak opinions - which were
stipulated by the later Shafi'ite scholars — and also they
believe that these opinions do not exist at all. This research
will help them to understand the existence of these opinions.
In this research, the researchers have followed three main
approaches, namely: the inductive approach, the analytical
approach, and the comparative approach. The study reached
important results, including that the Matn al-Ghayah wa
al-Taqrib, with its majesty and fame, was not free from
weak opinions, and that there is no text written before al-
Nawawi and al-RafiT except that it contains weak
opinions; and finally, the reliable opinions in the Shafi ite
school are what have been decided by the later Shafi ite

scholars.
Keywords: Weak Opinions, Reliable Opinions, Purity,
Prayer, Book of al-Ghayah wa al-Taqrib.
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Abstract

The study aims to discuss the topic of " Transfer of
guardian’s authority of marriage to the hand of the judge:
a jurisprudential field study in the marriage of some
Malaysians in southern Thailand." This is due to a trend
among Malaysian Muslims to marry by transferring the
guardianship to the Judge as they travel outside the country
with the intention of transferring the right of guardianship
of marriage from their guardians to the Judge and seek his
services in concluding the marriage contract. This marriage,
in which the guardian is purposefully absent, violates the
right of the guardian of lineage to give his ward in
marriage. It also violates what the majority of the scholars
from the past and present held, that the guardian is a
requirement for the wvalidity of a marriage. Southern
Thailand is considered one of the most desirable destinations
and one of the primary options for many Malaysians who
want to marry in this manner. Therefore, the authors
decided to study the ruling about the marriage of
Malaysians with the intention of abandoning the right of
the guardian of lineage to give his ward in marriage and
transferring it to the ruler in southern Thailand. The
authors employed inductive and analytical approaches. The
authors carried out a field study by conducting personal
interviews to learn about the opinions of some scholars,
judges, lawyers, muftis, and academic experts from the
relevant area. The authors have divided the research topic
into two primary components; the first part highlights the
concept of transfer of marriage guardianship from an
while the second part
investigates the reasons that contribute to the spread of this

Islamic juristic perspective;

ugly phenomenon in Malaysian society and proposes some
solutions to address this issue. One of the most important
findings of this study is that this phenomenon is one of the
factors causing the destruction of family relationships in
particular, and the moral value system of society in general.

Keywords: Transfer of Guardian’s Authority of Marriage to
the Judge, Southern Thailand, Marriage of Malaysians,
Islamic Jurisprudence.
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Abstract

Since the entity of Islamic Shari‘ah is full of wisdom and
goodness, it is pertinent for Muslims to contemplate their
future, after learning from the past experiences and the
knowledge of the present. By looking ahead, and at its
complexity and preparing for it with the required sciences
and arts, a better society can be ensured. Hence the scholars
gave importance to of mad’alat
(consequences), their usali maxims and applications in

the  jurisprudence

various fields of Islamic jurisprudence. This study aims to
employ our Islamic knowledge of jurisprudence and its
principles, maqasid, as well as intellectual thought in
extracting the role of heritage, extrapolating the established
way of Allah and studying the reality carefully, that will
enable the contemplating of a better future for the Islamic
nation that will lead to achieving development and
prosperity. Therefore, the problem of research lies in the
difficulty to use the usili maxims and rules related to the
jurisprudence of the future regarding the new juristic
developments in different fields of Islamic law and
contemporary issues. In order to complete the research, the
researchers used the inductive analytical method by
extrapolating the established Shari‘ah texts to anticipate
and consider the role of ma’alat and then analyze those texts
to infer appropriate judgments based on facts. Among the
major findings of the research were: first, Islam prepared
man to look to the future and free him from the obstacles
of superstition, pessimism, volatility and astrology, and he
should not despair, and surrender; rather he should struggle
for, and stand by the truth. Secondly, the maxims of ma’alat
are concerned with knowing the legitimate provisions
concerning the future and the possible actions of the
mukallafan (legally responsible people) based on past
experience, understanding the reality and looking ahead
within the possible human ability. Thirdly, the Qur’an was
concerned with establishing natural and societal ways of
Allah based on contemplating the future, the same way it
paid attention to the present by linking it with the past so
that the Muslim can be on a sound foundation regarding
his future.

Keywords: Ma’alat (Consequences), Magasid (Objectives),
Istihsan (Approbation), Maslahah (Goodness), Dhara’i’
(Pretexts), Applications.
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Abstract

The research paper aims to study the principle of
considering the consequences of actions in the Shari‘ah
standard for tawarruq issued by the Accounting and
Auditing Organization for Islamic Financial Institutions
(AAOIFI). The problem of the paper lies in the extent to
which the standard of tawarruq considers the consequences
of actions in establishing the legal rulings mentioned in it,
and how consistent they are with the consideration of
consequences in its rules, regulations,
mechanisms as established by jurists. It is known that the

areas, and
permissibility of various aspects of tawarruq is still a subject
of disagreement among scholars, at institutional and
individual levels. This study employs inductive and
analytical methods as it finds out first the issues and rulings
related to the standard of tawarruq which are based on
consideration of consequences, then it analyses and
evaluates them according to legal maxims on which they
are established like sadd al-dhari‘ah and hiyal and similar
maxims which are related to ijtihad. The researchers will
also explain and elaborate on rulings of the issues which
are based on the principle of consideration of consequences
of actions, analyzing and evaluating the ways in which it
is used to formulate rulings on issues related to tawarruq.
This research is significant as it will help financial
institutions on one side, and will contribute on the other
side in evaluating, improving, and renewing Islamic
financial products by relooking at it at the research level.
The researchers found that the standard of tawarruq has
been complied with the principle of consideration of
consequences and its regulations and maxims in inferring
Shari‘ah rulings from it, and that is through formulating
regulations and conditions which work to prevent all the
means of circumvention and similar forms which are
surrounded by doubt of riba (interest). This proves the
importance of this principle in the applied ijtihad and what
is related to possibilities and cautions in finance. It seems
that actualization of this principle in contemporary Islamic
finance is demanded more than any other principle as it is
related to financial rights of people.

Keywords: Consequences of Actions, Legal Standards,

Tawarrug, AAOIFL
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Abstract

This paper aims to critically review the application of
tawarruq in Islamic financial services. On one hand, it is
proclaimed as a Shari‘ah-compliant mode, while on the
other hand, it has also been deemed non-compliant. In terms
of the aspect of hilah, this review intends to examine the
basic mechanism of financial tawarruq and compare it with
‘tnah and riba jahiliyyah arrangements in order to outline
the borderline of permissibility and prohibition. This paper
applies the doctrinal methodology specified in Shari ‘ah law,
with cross reference to the contemporary Shari'ah
resolutions; whereby the observations, documents and
records will be comparatively reviewed for establishing a
critical evaluation. The review identifies areas that require
further clarification regarding the adaptation of tawarruq
into the modern financial system. The results indicate that
the tawarruq mechanism differs slightly from ‘tnah, which
possess the most similarity with the riba jahiliyyah
attributes. In certain aspects, tawarruq could be considered
a permissible hilah or makhraj, particularly within the
current financial and economic landscape, provided that
certain parameters are observed. These findings are crucial
for harmonizing different Shari‘ah views, facilitating the
adaptation of the concept, and ensuring its effective
implementation at the operational level. This is necessary to
address the current situation of Islamic financial services in

the dominance of conventional finance.
Keywords: Hilah/ Hiyal, Tawarrug, ‘Inah, Riba Jahiliyyah,

Islamic Finance.
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1. Introduction

In today's banking and finance industry, various products
and services that are proclaimed as Shari‘ah-compliant
have been introduced across different financial sectors.
However, many of them have been found to be associated
with stratagem (hilah) due to the reliance of Islamic
banking and finance on the conventional system.
Tawarruq is often utilized as an alternative to interest-
based conventional instruments, which are considered
riba. The nature of tawarruq, which aims to provide cash
liquidity, makes it suitable for most facilities offered by
conventional finance, particularly in the banking and
capital market sectors. In the case of Malaysia, nah,
which attracts more fundamental issues, was used before
tawarrug. Although tawarrug is generally less
controversial than Tnah, it still raises concerns from a

Shari‘ah perspective and should not be applied without

limitations.

In light of the above, research on tawarrug has
garnered significant attention, particularly in relation to
the issues that arise from its application in the Islamic
financial system. These issues have been extensively
discussed among Shari‘ah scholars, following the fatwas
or resolutions issued by authorized figh bodies. Notably,
the prohibition of the tawarrug mechanism in modern
banking, as stated in the latest collective Shari‘ah ruling
by the Organisation of Islamic Cooperation (“OIC”)
International Figh Academy, has had an impact on the
Islamic banking and financial industry. These ruling
positions the application of tawarruq as carrying a high

risk of non-compliance with Shari‘ah principles.

Literature Review

Nasrun (2014) explained that Shari‘ah issue on tawarrugq is
an extension to the issue of ‘nah. The discussion by
classical figh scholars on tawarruq and ‘inah encompasses
the hilah for riba where most of them ruled that the two-
party nah is regarded as prohibited hilah. Oppositely,
several Shafi7 exponents permitted it due to the contract
being independent of each other. However, it is only
permitted without pre-arrangement (with or without
written contract or by ‘urf) and where it fulfils the sale and

purchase requirements.

Apart from that, majority of classical figh scholars
permitted tawarrug due to the involvement of a third
party as the end buyer. Conversely, tawarrugq is disallowed
by some Hanball exponents, i.e., Ibn Taymiyyah and his
followers, either reprehensible (karahah) or prohibited
(mamnit’ or mahgzur; and construed as tahrim by later
period Hanbali exponents) on the basis of gaining money
with money (darahim bi darahim), which is still deemed
as hilah for riba. Nowadays, most of the contemporary figh
scholars opine the same as previous scholars who ruled
tawarruq as permissible. However, customisation of the
concept in the current banking and finance operation
causes disagreement between scholars where many of
them disallowed and considered it as Ailah, whereas some
others allowed it as the contract validity of each

transaction is accepted.

Back in 2003, the council of al-Majma’ al-Fight al-
Islami bi Rabitat al-‘Alam al-Islami proposed a second
resolution of tawarrug where it is not permissible due to
the issue of fictitious commodity possession and
enforcement of wakalah. On the other hand, the tawarrug
concept was resolved as permissible in 2005 by the
Shariah Advisory Council (“SAC”) of Bank Negara
Malaysia (“BNM”) to be applied in deposit and financing
products. However, the juristic reasoning of this
resolution is quite generic and conceptual. In 2006, the
Accounting and Auditing Organisation for the Islamic
Financial Institution-AAOIFI's Shari‘ah Board resolved
several Shari‘ah considerations in tawarruq arrangement

that are practiced by Islamic banks, where the adaptation
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of the tawarrugq principle is subjected to strict regulations

and restrictions.

Consequently, in 2009, under the auspices of the
al-Majm‘a al-Fighi al-Islami bi Rabitat al-Alam al-Islami’s
resolution and backed with several research papers, the
council of al-Majm‘a al-Fighi al-Islami al-Duwalrhad come
out with a definition of tawarrug and its verdicts. The
resolution resolved that tawarrugq fight is permitted on the
condition that it fulfils the conditions of sale and purchase
in Shart'ah. However, neither al-tawarruq al-munazzam
or al-‘akst are permitted as there is a cooperation between
mumawwil and mustawrig, either explicitly or implicitly or
as a common practice. This is considered as a deception to
gain additional quick cash from the contract, which is
classified as riba. Despite such arguments, BNM has issued
anew standard of policy document on tawarrug at the end
of 2018. The standard recognised the application of the
tawarruq concept in banking operation with wakalah
contract inasmuch the application of dual wakalah.
Similarly, the generic resolution has been provided by the
Shart'’ah Advisory Council of Securities Commission

Malaysia.

Nasrun and Asmak (2014a) summarized the ruling

of tawarrugq as follows:

Classical tawarruq Organized tawarruq
Classical view Classical view
Permitted by the majority | Not applicable

of scholars due to

third

(Evolution occurs in the

involvement of modern age of

party, which makes the Islamic finance)

trading permissible
regardless of the higher

price in deferred sale.
Prohibited (or

reprehensible) by some

scholars due to ‘llah of

gaining money  with
money (darahim  bi
darahim),

which is considered as

hilah, regardless of the

involvement of third
party.
Contemporary view Contemporary view

Same view as the majority | Prohibited by many

of classical figh scholars, | scholars due to bank
i.e. permissible due to the

third

appointment as agent

that is considered as
hilah,

trading

involvement of

party,

considered as hilah.

which is not whereby  the
transaction is
fictitious and unable to
fulfil  the

possession

requirement, and has
similarity with ‘inah.

Permitted by some

scholars under the basis

of classical tawarrug, in

which each of the
transactions  including
wakalah, is valid and
fulfils  the  Shari'ah
requirement.

Pursuant to the above, various researches, either
doctrinal or fieldwork research, have been conducted to
discuss the application of tawarrug in Islamic finance. The
literature review conducted by Nasrun and Asmak (2014a)
demonstrates that most of the studies discussed the
fundamental theories, especially those concerning the
area of jurisprudence of tawarrug concept. A few of the
studies also discussed the application of tawarrug and its
operational aspect in the financial products and services.
However, detailed discussion on the financial tawarrug
mechanism while connecting it to the concern of hilah
and comparative analysis on different Shari‘ah views of
contemporary councils seems to be still lacking. A recent
study by Dr. Mohamad Sabri et. al. (2023) analysed the
application of hiyal in Murabahah transaction from
Shart'ah perspective focusing on the Sri Lanka market.

The study concluded that the practice of hiyal is allowable
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in Islamic Financial Institutions, Islamic capital markets,
and Islamic investments. However, this study does not
discuss in-depth the issue from the implementation

perspective but rather from its fundamental theories.

In short, tawarrug is a core element whose
application in Islamic finance needs to be articulated,
especially at the operational level. The different Shari'ah
views on the permissibility and prohibition of tawarrug
application could risk the Shari'ah non-compliance in
Islamic financial business operation especially for those
who enter into cross border deal with different Shari'ah
jurisdiction, applies dual wakalah or applies Straight
Through Processing (“STP”) -automated process of
commodity trading. Therefore, this paper aims to analyse
the adaptation of tawarrug in Islamic financial
instruments in order to provide clarity on the boundaries
of its permissibility

and prohibition specifically

addressing the concern of hilah.

2. Shari‘ah Analysis
2.1 Shari‘ah Debates on Hilah

The word hilah (plural is hiyal) is related to the word
makhraj (plural is makharij) or ‘way out’, where hilah
(stratagem) is commonly associated with prohibition and
makhraj is associated with permissibility. Moreover, hilah
mashri’ah or permissible hilah is called makhraj. In this
sense, Ibn Nujaym (1999) had mentioned that: “Our
scholars R.H. had different views in such interpretation,
where some of them chose the book of hiyal and others opted
for the kitab of makharij” (p.350).

211  Meaning of Hilah

The origin of the hilah comes from the verb 4al, and the
alif in it is derived from waw. The verb hala yahul has
several meanings, one of which is mentioned as the
changes, deviation, or overturn (Al-Mu’jam al-Wasit, n.d.).
Lisan mentioned: ...the haul: the hilah (stratagem) and
power. Ibn Sidah said: “al-hawl, al-hayl, al-hiwal, al-hilah,
al-hawil, al-mihalah, al-ihtiyal, al-tahawwul and al-
of that: the excellence

tahayyul, all cleverness,

consideration and ability regarding subtle effluence. And

the hiyal and hiwal: are the plural of hilah” (Ibn Manzur,
1993, 11[185).

Contemporary Arabic dictionaries define the hilah
as: (1) The cleverness, excellence of consideration, and
ability regarding subtle effluence of the matters (at wit’s
end); (2) Ingenious means in attaining the objective, Allah
said, “...they cannot devise a plan, nor are they able to
direct their way” [al-Nisa: 98]; (3) The khadi‘ah
(deception): cinematic hiyal: ingenious means of filming
and directing (also called "cinematic khida™); The science
of hiyal: the mechanic/ mechanical. (Al-Mu’jam al-‘Arabi
al-Asasi, n.d., p.368)

It is clear that the derivation of the word hilah
revolves around the meaning of change and overturn, and
the year is called haw! due to changes in time and its
passage (Ahmad Sa‘ld Hawwa, 2007). Therefore, it can be
understood that the linguistic meaning of Ailah is to
transform or change something into something else
intelligently or by an ingenious means towards achieving
the specific objective or intention. Such technical

meaning does not deviate from its linguistic meaning.

Technically, various definitions have been
associated with Ailah. It is worth noting that some Shari‘ah
scholars opined that hilah is prohibited while others
opined that it is permissible. Therefore, the term was
defined according to their opinions. Among these

definitions are as follows:

i.  From Prohibition Viewpoint

Ibn Qudamah (1968) said: “And hiyal are all prohibited,
not allowable in anything of the Din. It is presenting the
permissible contract with prohibited intention, deception
and succeeding what is forbidden by Allah, and making
the prohibition become permissible, omitting the

obligation, pushing away the right or else” (4]43).

It is also mentioned by Ibn Taymiyyah (1987):
“Hilah: to intend omitting the obligation, or making the
prohibition become permissible, via an action that is not
intended by which that action was made for, or for what is
guided. He wants to transform the Shari‘ah rules as he did

not intend for the reasons that were made for such rules,
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and he creates the occasion for something that follows
and not something to be followed or intended by the rules.
Even he creates the reason that denies the intention of the
rule. Thus, achieving the result by conduct based on the
form of Shari'ah and not its essence and substance. And
that is a deception against Allah, mocking His verses and

playing around with His boundaries” (6]17).

ii. From Permissibility Viewpoint

Al-Hamaw1 (1985) said: “Al-hiyal the plural of hilah
therefore, the cleverness and excellence of consideration,
and it refers to legitimate saviour for those who were
tested with religious incidents in which they are unable to
attend except with the cleverness and excellence of

consideration, and that is called the hilah” (1/38).

iii. From Both Viewpoints

Ibn al-Qayyim (1991) said: “Hilah is a specific type of
conduct and action by which the doer makes changes
from one state to another. Then he achieves it with
custom application via concealed method and conduct in
order to achieve the man’s purpose. And it is not
understood except with intelligence and cleverness. And
this is more specific of its topic in the origin of language,

either the intention is permissible or prohibited” (3[188).

Similarly, al-Shatibi (1997) mentioned: “The hilah
in a way that is permissible in its form, or not permissible
of omitting the rule or changing it to another rule, in
which it will not omit or change except with that
mediator. It is executed to achieve the objective and
intention, with a knowledge that is not legislated for him”
(3/106). Ibn Hajar al-‘Asqalani (1960) also said: “(The book
of al-hiyal) is a plural for hilah, that is attainment of the

objective via a concealed method” (12|326)

Based on those definitions, it can be understood
that the technical definition of Ailah reflects the concept
of altering or manipulating Shari‘ah rules, regardless of
whether such changes are deemed permissible or
prohibited. Perhaps the third definition is preferable

because, in the case of hiyal, some of them are prohibited

while others are permissible (namely makhraj - plural

makharij) depending on the context and situation.

2..2  Types of Hilah

Despite referencing the Quran and Hadith texts to
address the aforementioned Shari'ah disputes, the
evidence provided regarding the prohibition or
permissibility of all hilah scenarios remains inconclusive.
Furthermore, a number of scholars differentiate between
the permissible and prohibited Ailah as well as hilah that
is disputed on its permissibility and prohibition. As such,
hilah could be divided into three basic types, namely
prohibited hilah, permissible hilah, and hilah that is

disputed on its legitimacy.”

i.  The Prohibited Hilah

Prohibited hilah refers to the transformation of juristic
ruling by a person who does not intend to attain the
objective that has been set by Shari‘ah, but rather aims for
something forbidden. For example, a man has mal
(wealth) and is obliged to pay zakdh. If he intends to avoid
zakah, he will (for example) give the wealth (hibah) to his
wife before the end of the haw! (period) of zakah, and his
wife will give it back to him after that. Such practice is
prohibited Ailah. Another example is hilah by a hypocrite
(munafiq) who says shahdadah without the intention for
Islam but merely to protect his blood and wealth, or a
woman who converts into Islam to marry a weak and old
man not for the intention of Islam but rather to inherit his

fortune (Ahmad Fahmi Abu Sinah, 1967).

ii. The Permissible Hilah

Permissible Ailah refers to the transformation of juristic
ruling by a person who intends to attain legitimate
benefits or remove the harm or damage. It is also called
makhraj (way out) since it intends to escape from the
difficulty of mu‘@malat and the reality of life. The
difference between prohibited hilah and permissible Ailah
is that the latter does not intend to attain something

forbidden and does not result in the abrogation of the
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Shart‘ah ruling. For example, a man rents out his house
and worries that the tenant may go missing or may
procrastinate, so he makes hilah to protect his right by
stipulating into the lease a guarantee of so-and-so rich
person for tenant’s liability, and then the guarantor agrees.
Another example of a permissible Ailah is when a person
has both a debt obligation owed by an insolvent debtor
and an obligation to pay zakah. In this case, the person can
employ a hilah by settling the debt by paying the zakah
amount to the insolvent debtor and then immediately
receiving the same amount back to fulfil the debt
settlement (Ahmad Fahmi Abu Sinah, 1967).

iii. Disputed Hilah on Its Legitimacy

This type of hilah has received numerous disagreements
amongst jurists. Al-Shatibi (1997) divided Ailah into three
categories as well, according to their agreement and

opposition to legitimate interest:

1. No objection on its invalidity, such as hilah of the

hypocrites.

2. No objections on its permissibility, such as uttering

the words of disbelief due to enforcement.

3. The matter is obscure and ambiguous, as there are
irresolute views in which the matter is not elucidated
with clear and constructive evidence unlike the first
and second type. It also does not elucidate the
objective of Shari'ah that is agreed upon, nor
manifests different views on maslahah which is
prescribed by Shari‘ah on the obligation. Thus, this
type of hilah has disputes in it where it is permissible
if it is not against the maslahah. Otherwise, it is
prohibited.

Similarly, Ibn al-Qayyim (1991) divides hilah into
several types based on Ibn Taimiyyah'’s opinion with some
additions. However, it still goes back to three main types
as discussed earlier, namely prohibited, permissible, and

arguable on its legitimacy.

2.1.3 Point of Disagreement about Hilah

Majority of jurists have different views regarding the third
type of hilah, particularly whether it is forbidden or
permissible. An example of such hilah is muhallil marriage
where the advocators believe that the marriage is in
accordance with the Qur'an and Sunnah because the man
marries the woman and they have coition, which is
aligned with the verse ¢ :,c L,,) C(: @ # (al-Bagarah:
230): until she marries another husband, and the hadith of
Rifa’ah. Furthermore, the marriage is maslahah and is
witnessed by the Shari‘ah, namely being a peace making
between husband and wife regarding their relationship
and intimacy. Nonetheless, those who oppose such

concept posit that the Prophet ££ prohibited it, where he
said ((4 oty Jinl1 401 23)): Allah cursed the muhallil and

the muhallal lahir)), and of it is the mut‘ah marriage that
causes damage because of its similarity in terms of
temporary period (Ahmad Fahmi Abu Sinah, 1967). The
reason for the difference between them is “What is
considered in the contract is their expressions or their
meanings?”, or in other words, “Are objectives and

intentions taken into consideration in the contracts?”.

Meanwhile, several scholars posit that the
intentions and objectives of contracts should be taken
into consideration and that the contracts are invalid
unless its intentions and objectives are aligned with
Magqasid al-Shart‘ah. In addition, the contracts are also
invalid if the contracting parties’ intentions and objectives
are against Magqasid al-Shart‘ah. According to them, the
basis of this invalidity is hilah with a legitimate method. It
is sufficient for them to have the appearance of hilah via
indication and case evidence, and not necessary to have
explicit appearance (Ahmad Sa‘ld Hawwa, 2007).

Ibn Hajar al-‘Asqalani (1960) said: “Ibn al-Munir
said that Al-Bukhari had widened the scope in deriving
the rules, and it is famous among the observers, in carrying
out the hadith about ibadah to cover the mu‘amalat.
Followed by Malik in an opinion on the basis of Sadd al-
Dhara” and acceptance of the Maqasid, even if the
expression corrupts but the intention is valid, then the

expression is nullified, and the intention is validly or
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invalidly carried out. He said, the basis is Sadd al-Dhara”
based on this hadith, and the hilah is invalid based on the

stronger evidence” (12|327).

Al-Shatibi (1997) said: “What is proven is that the
rulings were established for the benefit of the devotees, in
which the accepted actions are in accordance with them,
due to the objective of Shariah that is distinguished
clearly. If the exterior and interior of conduct are
originally legitimate, then there is no doubt on it; but if the
exterior is legitimate but the maslahah is the opposite,
then the action is not valid nor legitimate. This is because
the legitimated action is not what is intended by itself,
rather other matter that is its meaning (i.e., the maslahah)
that is legitimated for its sake. Such action is not of this

legitimated manner” (3120).

Another group opines that the vestige of intention
and objective in validating the rules is applicable for
‘ibadat and not mu‘amalat. What is required in mu‘amalat
is of the elements and conditions without looking into the
intentions and objectives. However, they suggest that the
intentions and objectives are another aspect related to
sinfulness towards Allah Ta’ala. Thus, they allow the
legitimate action, but sometimes they say it is
reprehensible or prohibited outright (Ahmad Sad

Hawwa, 2007).

Al-ShafiT (1990) said: “The reason why I prefer it is
that every contract is valid in its form, and not invalidated
by the suspicion or custom between the seller and
purchaser. I allow it based on the validity of its form and I
hate the intention, but if the intention appears explicitly
then the sale is invalid. As such, I detest a man who buys a
sword for killing, but it is not prohibited for the seller to
sell it to someone who seems to have used it for killing
unjustly, because if he does not use it for killing then the
sale is valid. And also, I detest a man who sells the grapes
to whom seems to produce the khamr (alcoholic drink)
but his sale is valid because he sold a halal good, and
maybe the buyer will not use it to produce the khamr
forever, like the sword purchaser who will not use it for
killing forever. And I invalidate the mut‘ah marriage. If a

man marries a woman with avalid contract but he intends

to sustain the marriage just for a day, less or more, then
the marriage is valid. But it will be invalid forever if the
contract is invalid” (3|75).

(1960)
stipulated reprehensible (karahah) to use hilah in

Ibn Hajar explained that al-Shafit
alienating the rights, and some of his exponents said that
it is karahah tanzihiyyah. But according to many of their
scholars such as al-Ghazali, it is karahah tahrimiyyah, and

the intention is sinful based on the Prophet's ££ saying
((‘_;; " z;;\ ;@ G\;)) and for every person is what he

intended)). For those who intend to do riba with the sale
contract, then he falls into riba and is not free from sin
even in the form of sale. For those who intend the tahlil
(making a marriage permissible) with the marriage
contract and having coition based on promise, then it is
cursed and he is not free from sin even in the form of
marriage. Any act that is permitted by Allah but intended
for prohibition, or making permissible what is prohibited
by Allah, is considered sinful. There is no distinction in
terms of resulting in sin between the act itself and other
stratagems employed to carry out prohibited actions, even

if there is a preservation or attempt to justify it.

Based on these arguments, this group takes into
consideration the intentions and objectives in the aspect
of halal and haram, and not in the aspect of validity and
invalidity of the contract, and the other group (Malikiyyah
and Hanabilah) considers the intentions and objectives in
the aspect of halal & haram, and validity & invalidity of
the contract, and thus conforming to their initial stance of
the saying on Sadd al-Dhara” and hilah (Ahmad Sa‘id

Hawwa, 2007).

Concerning the subject matter of discussion, the
dispute on hilah as well as its function and role in
tawarruq arrangement could result in the oppositeness of
juristic opinions and rules, thus reflecting into the verdict
of tawarruq and its adaptation in modern financial
transactions. In many cases, tawarruq is applied as an
alternative to riba -based financial instruments.
Therefore, it is essential to examine the implementation
of the financial

tawarruq arrangement and its



International Journal of Figh and Usul al-Figh Studies
Volume 7, Issue 2, 1445/2023

67

requirements in order to determine whether it falls under

the category of prohibited Ailah or makhraj.

2.2 Examining Attributes of Riba Jahiliyyah

As discussed earlier, the issue of Tnah and tawarrug
(originally tawarrug was discussed under the rubric of
‘inah) echoed the hilah for riba, thatis riba associated with
money lending like riba nast’ah or riba jahiliyyah — riba
that was practiced during the jahiliyyah (ignorance)
period. Therefore, it is essential to examine the attributes
of riba. At its core, such riba is the additional amount of
money that will be generated from the principal amount
lent by the lender/creditor to the borrower/debtor under
the loan contract or other equivalence. The subject matter
(i.e., money) is not exchanged with any goods, benefits,
monetary items, or other currency, or else, it is categorized
as an exchange contract. In modern finance, this addition
is called interest. Riba can also occur in a situation where
the payment or settlement is delayed and interest or
charge, often known as late payment charge, is imposed

due to that.

This mechanism was described by al-Razi (1999) in
interpreting verse 275 of Surat al-Bagarah about riba,
where he said: “For riba nasr’ah, the matter is famous and
well-known during jahiliyyah period. They lend the
money and collect the specific amount every month and
the principal remains. When the debt settlement date
arrives, they will demand the principal. If the debtor is not
able to pay, then they will increase the additional amount
and extend the tenor. And this is riba that they practice
during the jahiliyyah period.”

He also said in interpreting verse 130, Strat Al
‘Imran: “During the jahiliyyah period, a man borrowed a
hundred dirhams from another man for a certain period
of time. When the time arrived, the debtor was unable to
pay, so he added the amount and extend the tenor, and
perhaps the amount became two hundred. Then when the
second period of time arrived, he did the same again.
Again and again for several periods of time. And that is the

reason why the hundred is doubled” (7 |71).

We can therefore understand from the above
explanation that riba in lending transactions occurs in
two ways. First, the additional amount charged to the
principal as the tenor is deferred for repayment. In
modern finance, it is called interest and/or any fee
charged to the principal. The principal might be paid in
amortization periodically or bullet payment (i.e., total
payment) at the end of the tenor. Second, the additional
amount charged due to the inability to pay on the
settlement date. In modern lending, the addition can be
charged via price restructuring at the end of the tenor and
via late payment charges if the periodic instalment is not
paid on time. For the purpose of this discussion, the initial
focus will be on comparing the inah and tawarrug

mechanisms.

Furthermore, al-Razi (1999) described the reasons
for the prohibition of riba which holds significant
relevance when evaluating the matter of hilah in
commodity trading. He proposed several aspects that

form the reason for the prohibition of riba:

i.  Riba is construed as taking other people’s wealth
without any exchange, because a person who trades
one ditham with two dirhams either by cash or
deferment, then it results in additional dirham
without any exchange. And the human’s wealth is
related to his needs and has its utmost sanctity.
Prophet #£ said: ((:&:; j\;:i 9@}(\ gl; :\;j)-)) Sanctity
of human’s wealth is similar to the sanctity of his
blood)). And taking the human’s wealth without any
exchange is prohibited. If it is said: Why is it not
allowed to preserve the principal for a certain period
of time in exchange for some additional dirham? This
is because if the principal is held by the owner, he can
utilize it for business and generate profit from it. And
then, if it is given to the debtor and he can benefit
from it, then it is not much different to charge
additional dirham in exchange for the benefit of the
money received by the debtor. Then we said: Indeed,
this benefit that you all mentioned is an imaginary
matter, as it may or may not produce results, while

taking additional dirham is a certain matter, so
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passing away the certainty for an imaginary matter is
a sort of harmfulness.

ii. Some of them said: Allah Taala prohibits riba from
the angle that it forbids people from occupying
themselves with profit-making activities. When the
owner of dirham engages in a riba-based contract to
generate additional dirham, it diminishes the
opportunities for legitimate profit-making in
livelihood activities. It creates a situation where the
individual no longer needs to endure the challenges
and hardships associated with earning a living
through legitimate means such as business trading or
engaging in demanding industries. And that leads to
a cessation of the benefits of the creation, as it is
known that the interests of the world are not well-
ordered except via business trading, occupation,
manufacturing, and building construction.

iii. It is said: the reason for the prohibition of riba
contracts is that it leads to the elimination of
kindness among people via the benevolent loan. If
the souls are good, then the dirham is lent and repaid
as such, but riba takes from the needy one dirham for
two dirhams, thus leading to the eradication of
sympathy, kindness, and ihsan.

iv. Normally, the lender is rich, and the borrower is poor.
It strengthens the rich by allowing the taking from
the weak poor what is not an extra, and that is not
permissible with the mercy of the Most Merciful.

v.  The prohibition of 7iba is evidenced by the text, and
it is not necessary to make known the underlying
reasons of the creations, and it obliges in breaking off
the riba contract, even if we do not know the
viewpoint of it.

Item (i) thus gives a logical explanation on the
difference between sale and riba based on Allah’s saying

in the following verse:
LN 55 il BTy O e BB L sy
That is because they say: “Trading is only like riba,” whereas

Allah has permitted trading and forbidden riba. [al-
Baqarah: 275].

The people during the jahiliyyah period claimed
that the result of trading transactions and riba is just the
same and no difference in terms of profit and addition
obtained from both transactions. However, this claim is
labelled as shubhah or imaginary by scholars as the riba is
something certain and obliged to be paid by the borrower.
Meanwhile, for trading, there is still a risk of getting or not
getting the profitable result, whether the risk is well-
mitigated or not. Even well-mitigated risk and control
describe no difference with riba-based money lending;
indeed, the detailed mechanism portrayed the inherent
risk that differentiates both arrangements. According to
Dr. Sa'ld Hawwa (2007), business or trading activities face
either profit or loss. And the expertise, individual effort,
and circumstances of livelihood will determine the profit
and loss. However, riba activities are limited to profit in
any situation. This is the main difference between riba

and trading, and the subject of halal and haram.

Based on the essential elements of the contract,
the attribute of riba in relation to the above discussion

could be determined as follows:

ELEMENTS DESCRIPTION
1. | Contracting Lending and borrowing
Parties relationship:

® Lender (Creditor).

e Borrower (Debtor).

o Agent (s) — may involve
either for lender,
borrower or both.

2. | Subject Matter ®  (Cash —given by the
creditor to be
utilized by the
debtor and repaid
by the debtor to
the creditor with
additional cash.

3. | Form of Contract ® Lending Contract,
ie. Loan (with
interest/  usury/
riba).
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4. | Purpose & | ® Lender (creditor) — to
Attainment generate additional
cash.

e Borrower (debtor) - to

obtain and utilize cash.

To determine the riba-based arrangement, the
above elements and their criterion should be fulfilled in
such monetary transactions. Therefore, the adaption of
‘inah and tawarrug in financial services should be
examined based on those elements and criteria in

evaluating the hilah for riba.

2.3 Measuring Hilah of ‘tnah and Tawarruq

As discussed earlier, the permissibility or prohibition of
hilah can be measured based on intention or purpose vis-
a-vis the method used or how the transaction is executed.
It may be assumed that those who practice ‘nah or
tawarruq intend to avoid riba-based lending, while the
creditor or the seller obviously aims for profit despite their
concern on Shari‘ah or non-Shari'ah compliant way of
gaining the profit. Nevertheless, intention, purpose, or
objective is quite subjective and hard to be determined
unless indication is sighted. Therefore, this analysis will
focus more on the method or mechanism used for Tnah
and tawarruq in comparison to the aforesaid attributes of
riba jahiliyyah.

‘Inah mechanism is exemplified as follows:

ELEMENTS DESCRIPTION
1 Contracting Leg 1 — Deferred Sale
Parties Sale and purchase

relationship:

o  Seller (Creditor).

e  Purchaser/Buyer
(Debtor).

o Agent (s) — may involve
either for seller, buyer
or both.

Leg 2 — Cash Sale

e  Seller (Debtor).

e  Purchaser/Buyer
(Creditor).

o Agent (s) — may involve
either for seller, buyer

or both.

The contract relationship for
cash obtainment is only

between these two parties:

e  Creditor — as seller in 1™
leg; and buyer in 2™ leg.
® Debtor - as buyer in 1*

leg; and seller in 2™ leg.

Even the cash proceeds are
obtained via commodity sale
and additional cash is
generated via deferred sale,
which is different from
direct money lending. The
contract relationship which
is between these two parties
bears similarity with lending
or loan contract if the
contract is pre-arranged or
organized either by

agreement or custom.

Note: the arrangement for
Leg1 and Leg 2 could be vice
versa, thus the following
explanation will be

applicable to the opposite

way.

Subject Matter

e  Commodity.

® (Cash - given by the
creditor to be utilized
by the debtor resulting
from the 2™ leg of sale
transaction; and repaid
by the debtor to the
creditor with additional

cash resulting from the
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' leg  of  sale ELEMENTS DESCRIPTION
transaction.
Contracting Leg 1 — Cash Sale (or may be
3. | Form of Contract e Sale Contract—two Parties Deferred; if it is the case,
sale contracts then the debt obligation may
between the same also be set-off against the
parties i.e. deferred Leg 3)
and cash sale
o Seller - commodity
contract;  where .
supplier.
the second
e Purchaser/Buyer
contract will be
(Creditor).
executed
subsequent to the Leg 2 — Deferred Sale
first contract, if [ Seller (Creditor).
both sale contracts ®  Purchaser/Buyer
are pre-arranged or (Debtor).
organized either by Leg 2 — Cash Sale
agreement or
e Seller (Debtor).
custom.
®  Purchaser/Buyer -
4. | Purpose & | ® Creditor (as seller in 1™ ) .
commodity supplier.
Attainment leg; and buyer in 2" leg)
The contract relationship for
- to generate . .
cash obtainment is between
additional cash. )
three parties:
- in Islamic finance, . .
e Commodity Supplier —
for those who )
as seller in 1™ leg; and
apply it,  this o
buyer in 3 leg.
additional cash is
e  (Creditor — as buyer in 1™
construed as profit
leg; and seller in 2" leg.
and reflected as & &
income in  the e Debtor - as buyer in 2™
. 3 rd
creditor's financial leg; and seller in 3™ leg.
statement. The commodity supplier
e Debtor (as buyer in 1* functions as a proxy or
leg; and seller in 2™ leg) facilitator to this ‘nah
arrangement. The supplier
- to obtain and g PP
may or may not receive an
utilize cash. ¥ y y
remuneration from the
For tripartite 7nah (or even more), the overall
P ( ) Creditor for its function.
mechanism and elements are like the above except that
Subject Matter e Commodity.

there is an additional contracting party in the
arrangement, which is described as follows (mainly on the

difference):

® (Cash - given by the
commodity  supplier

(despite the set-off with
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the Creditor, if any) to
be utilized by the
debtor resulting from
34 leg of sale
transaction; and repaid
by the debtor to the
creditor with additional

cash resulting from 2™

leg of sale transaction.

3. | Form of Contract

e Sale Contract -
three sale
contracts (deferred
and cash sale)
between the three
parties i.e. deferred
and cash sale
contract; where all
the contracts will
be executed
subsequently if

they are pre-

arranged or
organized either by
agreement or
custom.

4. | Purpose &

Attainment

Creditor (as buyer in 1*

leg; and as seller in 2™

leg)
- to generate
additional cash or

profit/income.

Debtor (as buyer in 2™

leg; and seller in 3" leg)

- to obtain and

utilize cash.

Commodity  Supplier

(assellerini*leg; and as

leg)

functions as a proxy or

buyer in 34

facilitator for Creditor

and Debtor, in which it

may or may not be

remunerated.

It is worth noting that this analysis does not
consider the situation where the commodity returns to
the seller or original seller (in case of tripartite 7nah) not
due to pre-arrangement or organized, but rather due to
market movement or selling back due to desperate
measures without the intention to do so at the initial

stage.

In the case of tawarrug, the mechanisms and
elements are like nah. However, other than the seller or
initial seller, there is an additional contracting party
where the commodity is sold, which is described as

follows (mainly on the difference):

ELEMENTS DESCRIPTION
1 Contracting Leg1— Deferred Sale
Parties e Seller (Creditor).

e  Purchaser/Buyer

(Debtor).

**The seller may purchase
the commodity from the
supplier or trader prior to
selling it to the purchaser,
like tripartite inah. The sale
could be in cash or deferred

subject to their deal.

Leg 2 — Cash Sale
e  Seller (Debtor).

e  Purchaser/Buyer -

another user/trader.

The contract relationship for
cash obtainment is between

three parties at least:

® Creditor — as seller in 1*
leg;  Creditor may
acquire the commodity
from another party

before.
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® Debtor — as buyer in 1*

leg; and seller in 2™ leg.

o Other User/Trader — as
buyer in 2™ leg; not the
creditor nor the party
who sold the
commodity to creditor

before that.

The cash proceeds are
obtained via commodity sale
and additional cash is
generated via deferred sale.
Itis a bit different from “Inah
and direct money lending
where the contract
relationship is  between

three different parties.

2. | Subject Matter

e Commodity.

® (Cash - given by the
other user/trader to be
utilized by the debtor
resulting from the 2™
leg of sale transaction;
and repaid by the
debtor to the creditor
with additional cash
resulting from the 1% leg

of sale transaction.

3. | Form of Contract

e Sale Contract—two
sale contracts, i.e.
deferred and cash
sale contract
between the two
different  parties;

where the second

contract will be
executed after the
first contract,

where the first

party should have

no interest in the

second contract.

4. | Purpose & | ® Creditor (as seller in 1*

Attainment leg)

- to generate

additional cash.

- In Islamic finance,

for those who
apply it,  this
additional cash is
construed as profit
and reflected as
income in the

creditor’s financial
statement.

® Debtor (as buyer in 1*

leg; and seller in 2™ leg)

- to obtain and
utilize cash.

® Other User/Trader (as

buyer in 2™ leg)

- to acquire
commodity for
their own
purposes.

The above analysis describes a minimal difference
between ‘nah and tawarruq forms and scenarios. In
comparison to the attributes of riba jahiliyyah, the
difference is significant in determining the permissibility
and prohibition of the transaction. In other word, we
might say that the economic effect or substance of ‘inah,
tawarruq and riba-based lending is similar. Nevertheless,
it is essential to observe the form that is formulated by

such differences.

3. Conclusion

The issue of tawarrug revolves around the matter of hilah
(stratagem) for riba, as an extension to the Tnah issue. The
absolute prohibition of riba is based on the Qur'an and

Sunnah where any means or hilah that intends for it is not
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allowable. However, not all hilah are prohibited, some of
them, namely makhraj/makharij, are allowable due to

certain reasons and are not against Maqgasid al-Shari‘ah.

Based on the Shari‘ah discussion, tawarrug has less
of an issue than Tnah, where the latter is prohibited by the
majority of fugaha’, while the former is permissible for
those who need such mechanisms. It should be noted that
the tawarrug mechanism is slightly different from inah
that it has the most similarity with the riba jahiliyyah
attributes. A number of scholars even deemed tawarrug
like Tnah pursuant to hilah for riba that is to generate
money for money. It is permitted by the majority of
scholars as tawarrug does not present the intention and

form of riba in its transaction.

In one aspect, tawarruq could become a makhraj
for those who need the cash, especially in the current
financial and economic landscape where conventional
finance that practices riba is dominant. Despite that, any
application of tawarrugq that is arranged similarly to Tnah
and/or does not fulfil the essential elements of a sale
contract, mainly the possession and ownership of the
subject matter, might be explicitly portrayed as an
artificial sale transaction which leads to the issue of

prohibited Ailah.

4. Recommendations

With respect to the modern Islamic finance, the
application of tawarrug might become a makhraj for riba-
based conventional finance. However, certain conditions
should be delineated to avoid any mere use of tawarrug
and discourage other Shari‘ah-compliant modes. The
parameters proposed below reflects the researcher’s view
on the boundaries of the application of tawarrug in

financial activities.

i.  Application of tawarruq should be restricted for the
hajah (needs), either from the perspective of the
customer, financial institution, or other stakeholders
of the whole financial and economic system — in a
situation where cash-based transactions, obligations
created or liquidity management are required as an

alternative to dominant conventional finance that

simply operates with interest or fee-based

transaction that is construed as riba -based.

ii. Thereis no financing available for the one who in the
needs stated above; on the basis of gard hasan — as an

alternative to riba-based conventional finance.

iii. No other mode for financial purposes, such as
musharakah, mudarabah, istithmar, permissible sale,
and jjarah, that are durable based on the context and
circumstance including the aspect of risk that

differentiates the types of contracts applied.

iv. The sale contracts of tawarruqg arrangement should
be executed as real sale transactions and not artificial
— all the essential elements of a sale contract should
be observed and fulfilled accordingly, mainly the
possession and ownership, as well as the payment or

debt obligation.

v.  Tawarrug mechanisms should not mimic 7nah where
the commodity is deliberately organized to be
returned to the original seller - it is not recommended
to utilize wakalah contract that presents such
similarity except out of need or to overcome any legal
or regulatory restrictions, or any operational

difficulties. In this situation, the principal should be

known in the commodity sale and purchase
transaction to reflect a true sale, especially those who

are involved with multiple series of tawarrug

arrangements.

vi. The wide application of tawarruqg for the above
scenarios is a sort of temporary solution — in a
situation where the overall economic landscape and
the governing law and regulation are yet to be

conducive enough to cater for the Islamic finance.

It is worth noting that the above parameters may

change, subject to the differing contexts and

circumstances. Nevertheless, the author recommends
further research to substantiate detailed outline on the
practical and operational aspects. The requirements

should be reflected into the respective legal

documentations used and/or regulative policies.

Moreover, an evaluation from the viewpoint of Magasid

al-Shart'ah might be essential for future development. In
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addition, the conduciveness of the financial and economic
landscape should be developed towards facilitating other
Shart'‘ah compliant modes, thus enabling Islamic financial
institutions to transition away from conventional
practices and instead focus on providing services aligned

with Islamic principles.
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Endnotes

@ Some scholars classified the type of hilah based on the figh
rules ie. wajib, mandub, jaiz, makruh and mahzur/ tahrim.
However, this classification will not be discussed here as it refers
back to the basic classifcation of prohibited and permissible
hilah.
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Abstract
This research article aims to study the possibility of

applying
contemporary world as they constitute the fundamental

temporary cash waqf and zakah in the

pillars of social financing in the Islamic financial and
economic system, and they have a crucial role in achieving
higher intents of Shari‘ah, like legal justice, social
cooperation, and economic welfare. The problem of the
research lies in the differences of opinions of scholars
regarding the permissibility of applying al-qard al-hasan
on zakah. This article attempts to employ the maqasid
approach to give the preference among those views as well
as delineating the rules and proposing suitable tools for it.
Similarly, this research again takes the magqasid approach
to offer the application of al-qard al-hasan on temporary
cash wagqf. Content analysis and comparative analysis
methods have been used in this research. By applying a
magqasidic analogy between zakah and cash wagqf, the study
concluded that al-qard al-hasan is permissible to be granted
through cash waqf based on the analogy of the permissibility
of granting al-qard al-hasan through zakah. The study
recommends that the proposed al-qard al-hasan grants
through zakah and waqf be managed by governmental
zakah and waqf institutions as well as public Islamic banks

for better governance.
Keywords: Temporary Cash Waqf, Zakah, al-Qard al-

Hasan, Social Financing, Magqasid al-Shari ‘ah.
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1. Introduction

Al-Qard al-Hasan is an essential concept of the Qur'an and
Sunnah, which might be very useful in incorporating
social financing through zakah and temporary cash wagf.
Contemporary banking is mainly based on loans which
contain elements of interest that are strictly prohibited in
Islam. Al-gard al-hasan may become a great alternative to
this loan if theorized and appropriately presented. To
apply al-qard al-hasan as a tool to be used for social
financing through Islamic banks, zak@h and temporary
cash wagf can help in designing good products for Islamic
banking.

This article utilizes content analysis and
comparative analysis using the magasid approach ideals
with the possibilities of applying al-qard al-hasan on
zakah and temporary cash wagf.

Whether it is zakah or wagqf, they are still in
practice according to what was available in the

premodern system of finance and economy. It is the need

of our time to connect the utilization of zakah and waqf
with later developments in the field of economy and

finance.

This study has tried to propose al-qard al-hasan as
a tool for social financing through zakah and temporary

cash wagqf.

Many studies deal with the issue of zakah or
temporary cash wagqf, but there are very few studies that
deal with the question of al-gard al-hasan in zakah and
wagqf. When it comes to the question of al-qard al-hasan in
zakah, there are two significant and noteworthy studies;
one is written by Na'if al-‘Ajmi entitled “al-Igrad min
Amwal al-Zakah” (Al-‘Ajmi, 2008), and the second with
the same title by Hamdi Subh Taha (Taha, 2009). Both
studies have investigated the question from one side of
the argument without considering magasid and trying to
combine the two camps. Al-Qaradawi has also discussed
the issue in his magnum opus book “Figh al-Zakah”(al-
Qaradawi, 1973), which was very helpful in the discussion,
but he didn’t discuss it with reference to finance and
Islamic banking. As far as the question of al-qgard al-hasan
in temporary cash wagqf'is concerned, there are no direct
studies. However, Ferdous Abdul Rahman and
Muhammad Amanullah wrote an article entitled
“Implementation of Temporary Waqf: A Comparative
Study Between Kuwait and Malaysia” (Ab Rahman &
Amanullah, 2017b) in which they looked at temporary
wagqf from a legal perspective in the two countries. These
two authors published another article entitled
“Challenges and Problems Facing the Application of
Temporary waqfin Selected States in Malaysia: New Issues
and their Guiding Rules” (Ab Rahman & Amanullah,
2017a) which again limited its scope to legal aspects of
temporary wagqf. Another relevant work was published by
Bouhedda Ghalia, et al. entitled “Activating Temporary
Waqf and Its Mechanisms in Social Financing in
Alleviating the Effects of Covid-19: Application Prospects
in Malaysia” (Ghalia, et al., 2021) which was limited in its
scope and touched on the possible role of temporary wagf
in situations such as Covid-19, flood, or any natural
disaster, and proposed some models to help the people in

such type of disaster. However, those mentioned above do
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not address temporary cash waqfthrough al-qard al-hasan
as a tool for social financing using the magasid approach.
Some other works confined their scope to historical
aspects of waqf in Malaysia, such as “Wagf History and
Legislation in Malaysia: A contemporary Perspective”
(Yacoob, 2013) by Hisham Yaacob; “Model Perbankan
Wakaf Korporat: Analisis Wakaf Selongor Muamalat” by
Ramli and Jalil (Ramli & Jalil, 2014); and another one by
Fares Djafri and others entitled “Wagqf Property: Concept,
Management, Development, and Financing” (Djafri et al.,
2022). All these studies are beneficial in understanding the
history and development of waqf'in Malaysia, but they do
not touch on its relationship with al-gard al-hasan for
social financing. Therefore, the present study will fulfil a
very critical gap where zakah and temporary cash waqf
will be studied as potentials for social financing through

al-gard al-hasan.

2. Wa(f in Islam

Wagqf is among the most essential concepts of Islamic
economic systems, which effectively works for the social
welfare of deprived and poor classes of societies. However,
there is no consensus on the definition of waqf among
Islamic scholars as Hanafi scholars define it as “restraining
a property from the ownership of others” (Al-Sarakhsi,
1989, p. 12:27), while according to Maliki scholars, it is
defined as “providing the benefits of a property or its
yields in any form even with a charge to someone
deserving for the period the donor deems appropriate”
(Al-Dardir, 2000, p. 124). ShafiT scholars define it as
“holding up the useful wealth while retaining its original
form and spending its benefits on available permissible
things” (Al-Shirbini, 1997, 2:485), whereas Hanbali
scholars defined it as “keeping the useful wealth of an
absolute owner from him while retaining its original form
and making its benefits for charity to get closer to Allah”
(Al-Bahuti, 2000, 4: 329-30). One major aspect in these
definitions is the ownership of the corpus of wagf asset
after the wagqf has been created. Abii Hanifah maintains
that the corpus of wagqfstill belongs to the wagif (Al-‘Ayni,
2000, 7: 432). The Malikis concurred with this opinion

stressing that the benefits of waqf must be distributed to

the beneficiaries of wagqf (Al-Kharashi, 1317AH, 7/98).
Imam Ahmad concurred with the same view. However,
Imam al-Mardawl mentioned another view of Imam
Ahmad where he maintained that waqf corpus belongs to
Allah only (Al-Mardawi, 1995, 16/420), which is the same
view of the Shafiis (al-Ansari, 1994, 1/309). The main
reason behind this disagreement on the definition of wagf
is that there are not so many details of waqf'in scriptural
texts as observed by Jasser Auda, and that is to make it as
much flexible as it can continually evolve with the needs
and demands of new circumstances (Auda, 2020). Most of
the Qur'anic texts which are referred to in connection
with the validity and permissibility of wagqf are general
references related to charity and spending for the sake of
Allah. For example, Allah says in the Qur'an 2:177:
U s o e O Ty gty SE &G <91 005
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“True piety does not consist in turning your faces towards
the east or the west, but truly pious is he who believes in
Allah, and the Last Day, and the angels, and the Book, and
the prophets; and spends his wealth — in spite of love for it—
upon his near of kin, and the orphans, and the needy, and
the wayfarer, and the beggars, and for the freeing of human
beings from bondage; and performs Salah, and gives the
Zakah, and who fulfil their covenant when they make it, and
who are patient in extreme poverty and ailment (disease)
and at the time of fighting (during jihad). Such are the
people who proved themselves to be true, and they are al-
Muttaqun (the pious).”
Similarly, at another place He says in the Book 2:
261
FOUEE S s 4
e oty i B2 o el B B
“The parable of those who spend their wealth for the sake of
Allah is that of a grain out of which grow seven ears, every

ear has a hundred grains. Allah grants manifold increase to
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whom He wills. And Allah is All-Sufficient (for His creatures’

needs), All-Knowing.”

As far as prophetic narrations are concerned to the
permissibility and significance of wagqf, there are three

different expressions that denote the meaning of waqf-

There is a set of narrations which speaks in terms
of charity and spending in the path of Allah, and they are
used to legitimate wagf and convey the essence and
significance it carries. For instance, it has been narrated
on the authority of Aba Mas'ad al-Ansari who said:

) o 81 0,05 DB A1 o G oo 06 b B0 105 4L
Sor s
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“A man brought a muzzled she-camel and said: it is (offered)
in the way of Allah. The Messenger of Allah (pbuh) said:
“For this, you will have seven hundred she-camels on the Day

of Resurrection, all of whichwill be muzzled” (Muslim, 1955).

Another set of narrations uses the word habs
which means holding or restraining. For example, it is
narrated:
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“When ‘Umar got a piece of land in Khaybar, he came to the
Prophet (£8) saying, ‘I have got a piece of land, better than

which I have never got. So, what do you advise me regarding

it?” The Prophet (8) said, “If you wish you can hold it as an

endowment to be used for charitable purposes.” So, Umar
gave the land in charity (ie. as an endowment) on the
condition that the land would neither be sold nor given as a
gift, nor bequeathed, (and its yield) would be used for the
poor, the kinsmen, the emancipation of slaves, way of Allah
(fihad), and for guests and travellers; and its administrator
could eat in a reasonable just manner, and he also could
feed his friends without intending to be wealthy by its

means” (Bukhari, 2001).

Finally, there is a mention of word wagf as stated

in a saying (athar) of Jabir as he said:

(s VL 3yke 53 ) Ol oo el (S 1))
“There was no one in the Companions of the prophet (pbuh)
who was capable but didn’t make waqf” (Al-Nabawi, n.d., p.
15:323).

So, it is agreed upon among Muslim scholars that
waqf is permissible or rather highly recommended in
Islam. Still, since the scriptural text of Islam is silent on
most of the details of wagf, therefore there is a vast range
of issues in wagqf that are points of disagreement and
contention among the scholars as they go back to
scholarly opinions of jurists based on jitihad and
reasoning. We will discuss here some such issues related

to the topic at hand.

21 The Issue of Classification of Endowment (Wagqf)

In classical Muslim scholarship, there was no specific
classification in waqf. It was simply a permanent
endowment of properties for the welfare of general people
or for particular groups of society. The condition of
permanence (ta’bid) was essential in wagqf, even though
some scholars had prospects for the temporary
endowment also, as can be noticed above in the definition
expounded by Maliki scholars. However, in modern times,
many scholars have classified wagf into two types based

on the duration of its usufruct as follows:

i. ~Permanent Endowment (Waqf Mu'abbad): To hold
the property permanently for the welfare of the
people in general or for specific groups. This is the
classical notion of waqf, and there is no disagreement
on this kind of wagf.

ii. Temporary Endowment (Waqf Mu’aqqat):

Temporary confinement of wealth for public benefit

from it directly or indirectly for the welfare of the

people in general or for specific groups.

There are two camps among the scholars regarding
the permissibility of temporary wagqf. The first camp
comprises of majority of classical scholars and some

contemporary scholars. According to the Hanafis (Ibn
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‘Abidin, 2000, 6: 518), and Shafi'is (Al-Shiraz], n. d., 2: 326),
wagqf must be established without a specific duration.
Creating a wagqf for a fixed period of time contradicts the
terminology used and is not recognized by Islamic law.
Their main argument is that the property of wagqf can
never come to the ownership of anyone, and secondly,
waqfis spending for the sake of Allah (SWT), and it can be
achieved only by withdrawing from the ownership
permanently. The second camp comprises Maliki scholars
and other scholars from other schools of jurisprudence as
well as many contemporary scholars. The Maliki school
does not consider perpetuity as a requirement for a valid
wagqf (Al-Kharashi, 1317H, 7:78). The person establishing
the waqf (referred to as the wagif) has the right to set a
time limit for the wagqf. If the wagqif passes away before the
required period elapses, the waqfproperty will be given to
the founder's heirs. Their counterarguments are as
follows: firstly, there is no condition of permanence
(ta’bid) in the original sources of Islam. Secondly, wagqfis
made for social welfare, and scholars are allowed to put
constraints on the ways of its usufruct. Similarly, there
should not be any impediment in placing the condition of

the period of its usufruct.

From the magasid perspective, the second
position seems preferable as it allows the opportunity of
charity and endowment for those who are not capable of
donating their wealth permanently. Secondly, with the
advent of new institutions of finance and economics, the
regulation and management of temporary waqf have
become feasible, which would not have been easy

erstwhile.

2.2 The Issue of Cash Waqf

Cash wagqf has been defined as “the confinement of an
amount of money/cash from the founder and the
dedication of its usufruct, according to the founder’s
condition (s), in perpetuity to the welfare of the society”
(Magda, 2009, p. 40)

In early Islamic jurisprudence, there was a debate
about whether wealth (mal) or cash could be the object of

wagqf or not. The majority of classical Muslim scholars are

of the view that wealth (mal) or cash is not acceptable in
waqf (Auda, 2020). The reason behind this view goes back
to the same point as discussed above that permanence
and perpetuity is a necessary condition for a wagqf to be
valid and acceptable (Al-Magqdisi, 2005). There are two
significant counter arguments against this point. Firstly, as
mentioned above, the condition of permanence does not
have any clear and undisputed ground in the Qur'an and
Sunnah. Secondly, there are, on the contrary, some
examples from the time of the Prophet (pbuh) that the
Companions did wagf of those things which were from the
category of consumable wealth rather than having the
quality of permanence. For instance, Aba Hurayrah

narrated: The Prophet (¥) said:
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“If somebody keeps a horse in Allah's cause motivated by his
faith in Allah and his belief in His Promise, then he will be
rewarded on the Day of Resurrection for what the horse has
eaten or drunk and for its dung and urine” (Bukhari, 2001).

Similarly, it is reported regarding Khalid bin Walid
that he kept his armour and weapons in the path of Allah

(Bukhari, 2001; Muslim, 1955).

However, it should be noted that the acceptability
and permissibility of cash wagfis not entirely a new view,
instead it can be referred to a few early Hanafischolars like
Muhammad bin Hasan and Zufar who gave emphasis on
custom (‘urf) in the matter of waqf and suggested that
anything that can be measured or weighed can be
designated as wagqf (Ibn ‘Abidin, 2000). In the view of
magqasid al- Shari'‘ah and developments of the modern
institutions of finance like Islamic banks and Islamic
finance, many contemporary Muslim scholars and
organizations are in favour of cash wagf, such as the
International Figh Academy, The European Council of
Fatwa and Research and the Accounting and Auditing
Organization for Islamic Financial Institutions (AAOIFT),
among others, have published fatawa in support of the
legitimacy of cash waqf (Auda, 2020).
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3. The Issue of al-Qard al-Hasan

Loan has a very crucial role in any financial system. There
is a dire need to introduce new concepts and innovative
products of loan in Islamic finance and Islamic banking.
Islam has a unique notion about the loan which is termed
al-gard al-hasan. However, to understand the idea of al-
gard al-hasan it is imperative to understand the

connotation of loan (gard).

What is loan? According to the Cambridge
dictionary: loan is “an amount of money that is borrowed,
often from a bank, and has to be paid back, usually
together with an extra amount of money that you have to
pay as a charge for borrowing” (Cambridge Dictionary, n
d.). Similarly, it is defined in the Oxford dictionary as: “A
thing lent; something the use of which is allowed for a
time, on the understanding that it shall be returned or an
equivalent given;esp.a sum of money lent on these
conditions, and usually at interest” (Oxford English
Dictionary, n. d.). Another famous dictionary defines it as:
“something lent usually for the borrower’s temporary use”

(Merriam-Webster, n. d.).

It can be summed up that loan is borrowed (a), for
temporary use of the borrower (b), and usually paid back

with an extra charge (c).

On the contrary, al-qgard al-hasan is defined in the
dictionary as: “loan provided without any profit or extra
charge” (Musttafaa et al., n.d., 1:444). As a terminology, it
is very close to how it is defined linguistically. Some of the

definitions are as follows:

(a) “Agreement with someone on providing him an
amount of money on the terms that he will return the
same”(Ibn ‘Abidin, 2000, p. 5:161).

(b) “Offering an amount of money to someone for the
sake of Allah so that he can benefit from it and later

return the similar or the same” (Al-‘Adwi, 1994, 2:164).
(¢) “To own something on the condition that same will
be returned” (Ibn Mulaqqin, 1986, 5:36).

(d) To offer someone an amount of money with the
purpose of ease so that the beneficiary can benefit

from it and return the same” (Ibn Muflih, 1997, 4:92).

From the above definitions, it is evident how
interest-free loan or al-qard al-hasan is different from the
conventional notion of loan which is the cornerstone of
modern economy and banking. The differences and

similarities between the two can be seen in the table

below:

S.N. | Conventional Loan | Al-qard al-Hasan

1 Extra charge or | No additional charge
profit is expected. or profit is expected.

2 The Intention is to | For the sake of Allah.
make the profit.

3 No non-monetary | To ease and facilitate
factors. the business of others

are the objectives of it.

4 Temporary use of | Temporary use of
the loan. interest-free loan.

5 A conventional loan | A goodly loan (qard
is not permissible in | hasan) is  highly
Shartah. recommended.

3.1 Shari'ah Standpoint on Al-Qard al-Hasan

Al-gard al-hasan is permissible (mubahh) for the borrower
and recommended (mustahabb) for the lender. There are
two kinds of evidence for its recommendation. Firstly,
there is general evidence that encourages people to help
others in their need. For instance, Abu Hurayrah (RAA)
narrated that the Messenger of Allah (£8) said:
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“If anyone relieves a Muslim believer from one of the
hardships of this worldly life, Allah will relieve him of one of
the hardships of the Day of Resurrection. If anyone makes it
easy for the one who is indebted to him (while finding it
difficult to repay), Allah will make it easy for him in this
worldly life, and in the Hereafter, and if anyone conceals the
Sfaults of a Muslim, Allah will conceal his faults in this world
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and in the Hereafter. Allah helps His slave as long as he helps
his brother”. (Muslim).

Imam Shawkani said in the commentary of this
narration: “there are many Qur'anic verses and Prophetic
sayings which call for cooperation and helping needy
Muslims and removing their hardships, and there is no
disagreement among scholars on its legality. Ibn Raslan
said: there is no disagreement in the legitimacy of asking

forloan in a time of need” (Al-Shawkani, 1993, 5:272).

Secondly, there are many explicit texts on it in the
Qur'an and Sunnah. For example, Allah says in the Qur'an,
2:245:
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“Who is he that will lend to Allah a qard hasan, so that He
may multiply it to him many times? And Allah decreases or

increases (your wealth), and unto Him you shall be brought

back”.
Likewise, the Prophet (SAW) said:
(G B B NG 5 U 2 e 1)
“There is no Muslimwho lends something to another Muslim

twice, but it will be like giving charity once” (Ibn Majah,

2009).

It is clear from the above references that interest-
free loan is highly encouraged in Islam. Now we will look
at the possibility of applying al-qard al-hasan on the
temporary cash wagf.

There are no explicit texts on permissibility or
impermissibility of lending from wagfin the sources of the
Shart'ah, as observed by Jasser Auda that texts (nusis) are
silent on most of the details regarding waqf. However, this
issue largely resembles the case of lending from zakah.
Even though there was no discussion on borrowing from
zakah in the classical Muslim period but due to the recent
institutional development of finance and banking and the
advancement of the vast industry of Islamic finance and
banking, contemporary Muslim scholars have sufficiently
dealt with the question of financing from zakah. We will

use that discussion to understand the question of lending

from temporary cash wagqf based on the method of

analogical reasoning (Qiyas).

4. Lending from Zakah

Muslim scholars have dealt with the question of lending
or financing from the money of zakah; however, they
define the issue in different ways. We will present two

definitions of what it means to lend from zakah.

Firstly, some scholars define it as: “that a person
who has the amount of zakah lends a part of it to someone
needy but not from those who deserve zakah so that he

can benefit from it and return it later” (Uaha, 2009).

Another definition says: “that a person who has the
amount of zakah lends from that amount to someone who
needs it” (Al-‘Ajmi, 2008).

It can be noticed here that the first definition
limits its scope to only those needy people who are not
eligible for zakah, while the second keeps it open for
anyone who needs it. However, both above definitions
failed to take into consideration the objectives and intents
of allowing financing from zakah. Some other scholars
have proposed a more comprehensive definition: “that a
person who has zakah lends from it to someone for his
ease or in the interest of zakah so that he benefits from it
and return it later” (Salim, 2014). It implies that the
loaning from zakah can be for two purposes: firstly, in the
interest of zakah, i.e. to protect the amount of zakah from
damage or loss (such as theft or robbery etc.), which will
also be eventually beneficial for needy people. Secondly,

to help the needy people out of facilitation and ease.

Based on these two purposes and reasons for loaning or
financing from zakah, scholars have different opinions on
the permissibility or impermissibility of financing from

zakah.

41 The Issue of Financing from Zakah to Protect the

Money of Zakah

Contemporary Muslim scholars unanimously opine that if
the purpose of lending from the money of zakah is to keep

that money from damage, loss, theft etc., then the lending
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is permissible as it will protect the capital of zakah and, at
the same time, it will be helpful for those people who need
a loan (Uaha, 2009). They corroborate this view with the

following arguments:

Firstly, classical scholars had permitted collectors
of zakah to make use of that money in the way the interest
of zakah or the interest of beneficiaries require it. For
example, Ibn Qudamah, a famous Hanbali scholar, said:
“when the collector has collected the zakah and needs to
sell it for the interest of beneficiaries of it, he may do so”
(Al-Maqdisi, 2005, 2:532). Similarly, al-Bahati, another
classical scholar said: “it is allowed for the collector of
zakah to sell the cattle and such goods of zakah for reasons
such as fear of loss, the benefit of zakah etc.” (Al-Bahiti,
1983, 2:270). Drawing on the same line, if lending or
financing from the money of zakah can help protect that
money of zakah from loss and damages or to avoid
unnecessary costs or risks of transferring from one place

to another, it should be permissible.

Secondly, in the situation of fear of loss and
wastage, lending can guarantee its protection as the loan
is secured, and the borrower is supposed to return it
anyway, regardless of whether he lost it by mistake or by
action (Al-'Ajmi, 2008).

Thirdly, scholars permitted lending from the
properties of orphans if it is in the interest of the orphans
(Al-Maqdisi, 2005). Using this analogy, the same ruling
can be extended to lending from zakah if it is in the

interest of zakah.

Fourthly, this issue can also be extended from
what is referred to as the issue of al-Suftajah. 1t is defined
as: “a person lends someone an amount in a place and
receives the same amount in another place. In doing so,
the lender avoids the risks of the way and the costs of
carrying, and the borrower benefits from that loan.” (Ibn
Taymiyyah, 2004, 29:534). Ibn Taymiyyah comments on
this saying: “the right view in this regard is permissibility
because the lender sees the benefits of being safe from the
risks of carrying along and borrower sees the benefits of
loan, hence, both are in a win-win situation. The lawgiver

does not prohibit what is beneficial for people, and people

need that. He prohibits only those things which are

harmful and corrupt, and He provides better

substitute.”(Ibn Taymiyyah, 2004, 29:455-56) Using
analogical reasoning, lending from zakah is considered
permissible as it protects the goods of zakah and achieves

the benefits intended by it.

4.2 The Issue of Lending Zakah to Non-Zakah

Beneficiaries

Contemporary Muslim scholars are divided into two
groups when it comes to the issue of lending from zakah
for the ease of needy people where the protection of zakah

is not concerned.

One group of scholars views it as impermissible.
For instance, ‘Ali Jad al-Hagq, Rafiq al-Misri, Ahmad bin
Humayd, Hamdi Subh Uaha, Husam al-Din ‘Afanah and
others. This is supported by the permanent fatwa council
of Saudi Arabia (8/453-455). Whereas the other group of
scholars opined on its permissibility. For example,
Maududi, Abu Zahrah, Khallaf, ‘Abd al-Rahman Hasan,
Muhammad Hameedullah, Qaradawi, ‘Abd al-Sattar Aba
Ghuddah, Muhammad al-Zuhayli, Na'f al-‘Ajmi and

others.

4.3 Arguments of Opponents of Lending Zakah to Non-

Zakah Beneficiaries

The opponent group who sees the financing or lending
from zakdh as impermissible hold their position on the

following grounds:

Firstly, they say that the Qur'an has specified the
channels of zakah as mentioned in the verse, and lending

or financing is not among them. The Qur'an, 9:60 reads:
SN 35 el 3005 e Gl s L1 WTE B0
T T Y TS T I TR UL S
“Al-Sadagat (Zakah) are only for the poor and the needy,
and those who are in charge thereof; and those whose hearts
are to be won over, and for the freeing of human beings from

bondage, and [for] those who are overburdened with debts,

and [for every struggle] in Allah’s cause, and [for] the
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wayfarer: [this is] a duty imposed by Allah, and Allah is All-
Knowing, All-Wise.”

Secondly, lending from zakah delays its reaching
those who deserve it on time, and this is not permissible

because the payment of zakah is obligatory instantly.

Thirdly, by starting the cycle of lending and
financing from zakah, the offerings will never reach those
who deserve it and who are mentioned in the Qur'an, as
there will be an unending cycle of lending and repaying.
Therefore, lending, being an obstruction to what is

commanded in the Qur’an, is impermissible.

Fourthly, lending from zakdh results in the
deprivation of real needy and poor people from what they

deserve, and zakah is devised for the need of poor people.

Fifthly, there are many risks and threats in lending
from zakah, such as the inability of the borrower to repay,
his delay in repayment without a reason, his denial of
having taken a loan and other risks which may cause

wastage and loss of zakah.

Sixthly, it is nowhere recorded in the life of the
Prophet (pbuh) and the Companions and the entire
Muslim history that they lent from zakah, while there
were all the reasons that they should have done it. Hence,
it is evident that lending is not permissible. (Al-Sayyari,

2014, pp.63-64).

4.4 Arguments of Proponents of Lending Zakah to Non-

Zakah Beneficiaries

Scholars who are in favour of financing from zakah for
ease and facilitation of the people rely for their position

on the following arguments:

Firstly, they consider beneficiaries of loans from
zakah comparable with those who are overburdened with
debts (Gharimin). Since debts can be paid from zakah
while they will not be paid back, it should be preferable to
give al-qard al-hasan from zakah to those who will pay it

back later (Qaradawi, 1973).

Secondly, the Qur'an has mentioned among the
channels of zakah debtors who are in fact borrowers, and

it also includes those who need to borrow for temporary

needs but are willing to repay after a short duration of

time.

Thirdly, the interest-free lending should be
considered in the same category of debtors (gharimin);
hence, it is enough for a person who is giving zakah to give
it to the account of debts, which can be spent as interest-
free lending. Therefore, this account will be part of the
channels of zakah without any need to make a distinction
between debtors and borrowers in its functions.

Fourthly, they refer to a tradition which says:
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“It is reported on the authority of Zayd bin Aslam that his
father said, "Abd Allah and ‘Ubayd Allah, the sons of Umar
bin al-Khattab went out with the army to Iraq. On the way
home, they passed by Abii Misa al- "Ash‘ari, who was the
governor of Basrah. He greeted them and welcomed them,
and told them that if there were anything he could do to help
them, he would do it. Then he said, 'There is some property
of Allah which I want to send to the Amir al-Mu’'minin so
that I will lend it to you, and you can buy wares from Iraq
and sell them in Madinah. Then give the principal to the
Amir al-Mu’minin, and you keep the profit.' They said that
they would like to do it, and so he gave them the money and
wrote to ‘Umar bin al-Khattab to take the money from them.

When they came to sell, they made a profit, and when they
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paid the principal to ‘Umar he asked, 'Did he lend everyone
in the army the like of what he lent you?' They said, 'No.'
‘Umar bin al-Khattab said, 'He gave you the loan, because
you are the sons of the Amir al-Mu’minin, so pay the
principal and the profit." Abd Allah was silent. ‘Ubayd Allah
said, "You do not need to do this, Amir al-Mu’minin. Had the
principal decreased or been destroyed, we would have
guaranteed it.' ‘Umar said, Pay it." ‘Abd Allah was silent,
and ‘Ubayd Allah repeated it. A man who was sitting with
‘Umar said, Amir al-Mu’'minin, it is better that you make it a
girad. ‘Umar said, Thave made it qirad.’ Umar then took the
principal and half of the profit, and ‘Abd Allah and ‘Ubayd
Allah, the sons of ‘Umar bin al-Khattab took half of the
profit.” (Malik, 1985).

This tradition indicates that the property of Allah

which include zakdh can be used for lending.

Fifthly, the option of lending prevents debtors
from taking zakah because borrowing is easier than taking
zakah. Some people may feel uncomfortable to take zakah
despite their need, but they will not hesitate in taking
loans. Therefore, some classical scholars opined that for
travellers it is preferred to take the loan than to take zakah

and the same applies to debtors also (Ibn Humam, 1970).

Sixthly, interest-free lending from zakah
contributes practically to abolishing usury and interest-

based loan.

Seventhly, they compare the issue of lending from
zakah with the case of borrowing from the properties of
orphans, if it is in the interest of the orphans. Likewise, if
itis in the interest of zakah and the beneficiaries of zakah,
then lending from zakah should be allowed. Muslims at

large strengthen this view (Al-'Ajmi, 2008; Taha, 2009).

Eighthly, the general objectives of Islam entail the
permissibility of lending to those who need loans as part
of the category of debtors. Hence, it is better to provide the
facility of financing from zakah to those who need it to

meet their necessities (Qaradawi, 1973).

4.5 Analysis of Arguments in the Light of Magasid al-
Shari‘ah and Its Implications for the Issue of Waqf

Ifarguments of both sides are analysed deeply, it is evident
that there are two reasons which seem to be constraining
the permissibility of lending or financing from zakah for

facilitation and ease of the people.

Firstly, it is not among the categories mentioned in
the Qur'an according to the first camp, while it is included

in the category of debtors as mentioned above.

Secondly, by opening the gate of lending and
financing from zakah, those who really deserve it might be

deprived of it.

4.51The Magqasidic Approach of al-Qard al-Hasan
through Zakah and Temporary Cash Wagqf

4.5.1.1 The General Magasidic Approach

Taking into consideration the objectives of Shari‘ah in
zakah such as obedience of Allah, purification of giver
from sins and greed, purification of wealth from bad
elements, growth of wealth in a more just manner,
purification of hearts of needy and poor from envy and
jealousy towards rich people, sympathizing and helping
needy people, circulation of money, achieving social
justice and social cooperation and development of Islamic
economic system and the objective of ease (taysir), the
objective of facilitation (irfaq), the objective of investing
and increasing wealth and other objectives, the above two
issues can be managed by applying some conditions
instead of taking either of two absolute positions:
rejection or approval. Therefore, contemporary scholars
have introduced many conditions to regulate the process

of lending and financing from zakah, such as:

Lending and financing will only be allowed if it

does not deprive the real deserving recipients of zakah.

There must be a proper distribution of proportions
of zakah between the established channels of zakah and

financing.

4.5.1.2 The Magasidic Analogy between Lending Zakah
and Lending Temporary Cash Wagqf for Social Finance

Purposes
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Both zakah and wagqf are considered Islamic financial
instruments designed to cater for the unserved and
underserved segments of society. The similarity between
the objectives of lending zakah and lending cash wagqf
would certainly justify a magasidic analogy between the
two. Known in some literature as al-qiyas al-wasi’
(expanded analogy), this giyas tends to compare two
issues having the same magqasid al-Shari'ah, and
eventually have the same Shari‘ah ruling. This is akin to
applying al-maslahah al-mursalah (public benefit) in
issues other than pure ‘‘badat (acts of worship).

Thus, in this magasidic giyas, the objectives of
giving gard hasan through cash waqfwill be compared to
the objectives of giving loan from zakdh. Since the zakah
loans aim to realize the magsad of taysir (facilitation) and
lifting hardship from the needy (hence permissible), and
since cash wagqfloans aim to achieve the same magsad

(taysir), thus, cash waqfloans are permissible.

Hence, using the method of analogical reasoning
and considering the higher intents of Shari‘ah, it can be
derived that offering al-gard al-hasan for Islamic
financing through temporary cash wagf is not only

permissible but rather recommended.

The above magasidic analogy is further bolstered
by the fighi analysis provided in the next issue, which is

related to the legitimacy of lending through cash wagf.

4.6 The Issue of Lending Through Cash Wagqf

This issue requires the ascertainment of two sub-issues;
the legitimacy of temporary cash waqf and lending
through cash wagf.

4.6.1The Legitimacy of Temporary Cash waqf

Temporary cash wagqf is not quite addressed in classical
Islamic jurisprudence as the majority of fight schools
advocate perpetuity waqf endowments. The Malikis and
some other scholars are known to have legitimized
temporary cash wagf. In al-Mudawanah of Imam Malik

bin Anas we read the following:

“We asked Malik about a person creating a cash
wagqf of hundred dinars for the period of one or two years to
another person, which he will allocate for trade. However,
the amount will decrease over time. Malik replied: he (the
trader) is liable as the amount is a loan. I said: are these
dinars considered waqf in the opinion of Malik or not. He
said: [these dinars] are deemed waqf for the period
determined for the waqf as this is considered a loan waqf
(habs al-qard).” (Malik, 1994, 4:452).

The above text explicitly shows that cash waqf'was
accepted by Imam Malik. The text also emphasizes the
nature of the cash wagqf; i. e. loan. Being a loan, the rules of
daman (liability) and ownership of the loan by the
borrower shall apply. The famous Maliki jurist, Khalil bin
Ishaq al-Jundi highlighted the temporary cash waqf'in his
seminal book al-Tawdih. He referred to one of the Maliki
references (al-Mutaytiyyah), in which a case of a woman
who created a cash wagf to her daughter is mentioned.
According to Ibn Rashid (one of the Maliki scholars), the
cash wagqf created by the woman to her daughter is a loan

(Khalil, 2008, 7:281).

This is the most explicit text about the legitimacy
of temporary cash waqfin the Maliki School. Imam ‘Adaw1
from the Maliki school ascertained this issue in response
to the majority of scholars who confine wagf only to the
perpetual one. He emphasized that “the authoritative
view in the Maliki school is that cash (dinars and dirhams)
waqf and food wagqf are permissible” (Al-‘Adawi, 1994, 2:
262).

Some Maliki scholars such as Ibn al-Hajib and Ibn
Shas alluded that cash wagf and food wagf are prohibited.
In explaining their stand, Khalil highlighted that Ibn al-
Hajib and Ibn Shas meant that the prohibition is related
to a stipulation by the wagif that waqf should not perish.
Nonetheless, there is a view from some Malikis that food
and cash wagqf is reprehensible (makrith), which Imam al-

Hattab described as weak (Al- Hattab, 1992: 6:22).
4.6.2 Lending Cash Wagqf

The above text of Imam Malik in al-Mudawanah shows

that cash wagqfis basically aloan. It also shows that al-qgard
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al-hasan can still be given under the umbrella of waqf.
Imam al-Mardaw1 quoted Imam Ahmad as saying: “It is
permissible to create cash wagqf (darahim) for the purpose
of benefiting from it in giving loans and the like” (al-
Mardawi, 1995, 16:377-378). The same approach was
adopted by Ibn Taymiyyah who held that “if the wagifsays:
I have created this wagf'to be given as loans to the needy
people, the permissibility of such wagqf is not far [ie:

permissible]” (Ibn Taymiyyah, 1418 A. H., 4:91).

These views focused on the magqasid of waqf,
namely community empowerment triggered by the hajah
(need) that befall some people in certain critical

situations.

5. Recommended Mechanism of
Granting al-Qard al-Hasan from Zakah
and Temporary Cash Wagqf
It is very important to note that in order to legitimize the
grants of loans under the zakah and temporary cash waqf,
an institution should be established. Such institution
could be the existing governmental zakah and wagqf
institutions or public Islamic banks owned by the State.
Operating loans under zakah and wagqf should have
specific governance considerations, taking into account
transparency, accountability and fairness to the wagifs
and all stakeholders. The reason to confine the
management of granting al-qard al-hasan from zakah and
cash waqf to the existing governmental zakah and waqf
institutions or public Islamic banks is to protect the wagf

from the manipulation and incompetency of some

individual wagifs and private institutions.

There are four actors in the process of this
financing: a donor who gives zakah or makes a temporary
cash wagqf; Islamic banks who will act as agents of a donor;
thirdly, state religious council who will supervise the
whole process to ensure Shari‘ah-compliance in it; and
finally the beneficiaries or borrowers who will take al-qard
al-hasan and return it after a defined period. However,
there is a need to study different modalities of governing

zakah and temporary cash wagffor social financing which

are not in the scope of this article, and in the future,

further studies should be carried out for it.

6. Conclusion

In conclusion, waqf'has been among the most significant
tools for social welfare throughout Islamic history, but
unfortunately, with the advent of modernity and new
developments of the world, waqf was not updated to be
effective and practical through new institutions of our
time, such as banks and other financing institutions, etc.
There were differences of opinions on different forms of
wagqf; still, in the view of new developments, it is easy to
give preference to those opinions which are more
compatible with time and more beneficial and effective to
achieve objectives of Shari'ah as maqasid al- Shari‘ah are
considered as a valuable tool for preference. Therefore, it

is submitted that wagf can be cash as well as temporary.

Similarly, al-qard al-hasan is another essential
notion in Islam that might be very helpful if employed in
coordination with zakah and temporary cash wagqf. There
has been a lengthy discussion on the permissibility or
impermissibility of applying al-qard al-hasan on zakah. It
is found that though both camps have arguments to
corroborate their views, still, if the issue is analysed in the
light of the magasid approach, the position of those
scholars who see permissibility is preferable. There were a
few discussions championed by Maliki scholars on the
permissibility to grant al-qard al-hasan from temporary
cash wagqf. Besides, the issue of granting a loan from wagf
in comparison with zakah or in magqasidic analogy with
zakah (al-Qiyas al-Wasi’), it seems that there is no issue in
applying al-gard al-hasan on temporary cash wagf.
However, it is important to note that there must be a
proper mechanism and model to govern this whole
procedure to avoid anything contrary to the principles of
Shart‘ah. The proposed model is for public offices such as
zakah and wagqf public institutions to manage al-qard al-

hasan through zakah and waqfundertakings.

Moreover, it can be concluded that social
financing is a significant notion and has a crucial role in

social welfare and alleviation of poverty, and promotion
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of knowledge for those who are unable to afford the cost
of education; and by employing al-qard al-hasan through
zakah and temporary cash wagf, Islamic banks can play a

profound role in social financing.

Finally, it is recommended that further studies
should be conducted on more specific details regarding
governing and operationalizing the notion of applying al-
gard al-hasan on zakah and temporary cash waqf through

institutions of Islamic finance and banks.
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Abstract

Zakah is considered as one of the fundamental pillars of
Islam and an important Islamic financial concept. Zakah
plays a significant and critical role in addressing poverty
in  Muslim communities. However,
of effective, Zakah

management poses significant challenges in many countries,

and inequality

implementation and  successful
including Bangladesh. This study aims to identify the
challenges associated with Zakah management in
Bangladesh and explore the implementation of the E-Zakah
application in terms of its proper collection and distribution.
Through a deeper understanding of the literature review
and analysis of available accessible data, the study identifies
several significant deficiencies and major shortcomings in
the Zakah administration including lack of transparency
and accountability, inadequate infrastructure, limited
awareness and education, ineffective monitoring and
evaluation  systems, and inefficient collection and
distribution mechanisms. This study uses an analytical and
descriptive method to examine the challenges in Zakah
administration in Bangladesh. By adopting a qualitative
research approach, this study aims to gain an in-depth
understanding of these challenges and propose solutions.
Furthermore, the article proposes a broad strategy for the
effective implementation of E-Zakah that includes the
establishment of technological infrastructure, regulatory
reform, capacity building, and public awareness campaigns.
Finally, the present study contributes to the existing
literature by clarifying the obstacles and opportunities of
the Zakah administration in Bangladesh and proposes a
viable solution through the adoption of E-Zakah. By
utilising the endless possibilities of technological advances,
the proposed strategy could improve the impact of Zakah,
stimulate  socio-economic ~ growth, and  empower
marginalised communities in Bangladesh.
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1. Introduction

Zakah is one of the fundamental pillars of Islam. It is also
a great concept of the financial security system of wealth
transfer from the rich to the asnaf (who deserve Zakah).
Zakah plays a significant role in eliminating poverty
among the wunprivileged people and ensuring a
sustainable way of life with safety and dignity. In many
Muslim countries, the proper collection of Zakah fund and
fair distribution of wealth among the less fortunate helped
gradually reduce inequality and injustice in society and
made them self-reliant and productive to improve their

economy (Ben Jedidia & Guerbouj, 2021).

Bangladesh is the second largest Muslim-majority

country and proper Zakah management is still far behind

has yet to receive serious attention from economists,
regulators, civil society, and policymakers in Bangladesh

(Bangladesh Economic Review : Poverty Alleviation, 2022).

At present, the ongoing process of Zakah
management in Bangladesh exists informally (M. S. Islam,
2016). There is a very limited institutionalised platform for
Zakah payers and recipients where they can be guided by
a structured process and appropriate strategy for Zakah
management. In these circumstances, the collection and

distribution of Zakah cannot reach its deserved goal.

Currently, Zakah management and administration
in Bangladesh are based on a state-run charity paradigm
where Zakah is not strongly enforced by law (Zakat Fund
Report, 2015). Besides the government, several private
agencies and organisations are involved in the
management and implementation of Zakdah. Therefore,
considering the above matters into account, this paper is
divided into several sections: the first section begins with
the introduction and the second section discusses the
literature review, while the third section describes the
Zakah scenario in Bangladesh: Zakdh institutions and
administration process. The fourth section highlights the
challenges in developing proper Zakdh management in
Bangladesh, and the fifth section discusses a way forward:

overcoming challenges through e- Zakah, and the last part

is on the conclusion.

2. Literature Review

The administration of Zakah in Bangladesh lacks a unified
and efficient system, leading to significant challenges in
the distribution of Zakah funds to deserving individuals.
Currently, Zakah payers follow different approaches, with
some contributing to the government agency known as
the Islamic Foundation's Zakah Board, while others direct
their Zakah to private Zakah institutions or even
individuals. This fragmented system hinders the effective
use of Zakah funds and fails to maximise their impact in

addressing socio-economic inequalities.
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Saiful Islam and Umme Salma (M. S. Islam &
Salma, 2020) highlighted the absence of a well-organised
Zakah system in Bangladesh, with a significant lack of
platforms for Zakah collection and distribution and
limited organisations dedicated to the proper
management of Zakah resources. This has resulted in sub-
optimal contributions to the Zakah fund, hindering its
potential to uplift the needy. A comparative analysis of the
Zakah management practices between Bangladesh and
the Centre for Zakah Management (CZM) in Malaysia
further highlights the need for a more structured

approach in Bangladesh (M. S. Islam & Salma, 2020).

Bangladesh's government-run Zakah
administration and management system have shown
shortcomings in  effectively  collecting  Zakah
contributions from all payers and distributing them to
those in need. Despite the government's commitment to
poverty alleviation, the current system lacks efficiency
and fails to ensure the proper utilisation of Zakah funds.
Scholars have suggested the adoption of modernised
approaches, such as web-based information systems and
streamlined e-Zakah management to overcome these
challenges and improve the impact of Zakah distribution

in Bangladesh.

Tragic incidents during Zakah collection
activities, including stampedes resulting in the loss of lives
among Zakah seekers, further highlight the urgent need
for an improved management system (M. H. Rahman &
Obaidullah, 2021). The current situation raises concerns
about the safety and well-being of individuals during
Zakah-related events, necessitating a comprehensive re-
evaluation of collection methods and distribution

practices to prevent such unfortunate incidents.

Furthermore, the credibility of the government's
efforts in pursuing the objectives of the Zakah Fund has
been questioned by Mohammad Zohurul Islam and Kabir
Hassan (2022) in their recently published book, "Zakat
Administration: Principles and Contemporary Practices”.
Intellectuals in civil society express scepticism regarding
the government's ability to effectively address the issues
surrounding Zakah management. This lack of confidence

in the government's capacity to handle Zakah affairs,

combined with a general lack of awareness among the
population about Zakah's religious significance, hinders
the willingness of individuals to contribute to the Zakah
fund. Another study by M.K Islam, Mitu, Munshi, and
Khanam (2023) discovered that a widespread trend of
misconduct in the Zakah administration has continued
across Bangladesh over the years. The study revealed that
despite the Zakah payers' dislike of widely accepted miss
practices, they continued to follow the same traditions
every year. Frequently, Zakah recipients are given low-
quality clothing with a seasonal demand. It is also asserted
that Zakah payers are ignorant of Zakah customs in
accordance with Islamic Shari‘ah and the legitimacy of
such processes. As a result, the widespread Zakah
practices are unable to alleviate poverty in the country

(Md. K. Islam et al., 2023).

The previous studies concentrated extensively on
several aspects without emphasizing on the digitalisation
process of online Zakah. The current worldwide trend
towards digitalization necessitates a comprehensive
evaluation of the viability and appropriateness of digital
solutions in the implementation of Zakah in Bangladesh.
Therefore, the researchers attempt to shed light from the
e- Zakah perspective on the implementation of digital
Zakah for optimizing Zakah fund collection and

distribution in this modern era.

Given the current state of Zakah management in
Bangladesh, it is evident that a transformative approach is
needed to address the existing challenges and maximise
the potential of Zakah as a powerful tool for poverty
reduction. This study aims to examine the current
system’s shortcomings and propose innovative solutions
to improve Zakah collection, distribution, and overall
management in Bangladesh. By addressing these issues,
the study seeks to contribute to the development of a
more effective and inclusive Zakah system that can
significantly impact poverty alleviation efforts in the

country.
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3. Zakah Scenario in Bangladesh: Zakah
Institutions and Administration Process
The administration of Zakah in Bangladesh is divided
between two entities: the government and private
charitable organisations. The government represented by
the Islamic Foundation of Bangladesh which is the sole
regulatory authority responsible for Zakah administration
under the supervision of the Ministry of Religious Affairs.
Private charitable organisations include a range of social
organisations, some of which focus solely on Zakah, while
others engage in various other socioeconomic activities

alongside Zakah.

The administration of Zakah funds in Bangladesh
currently lacks effective initiatives and appropriate
distribution The

Zakah

accumulation  and strategies.

reformation of the administration and
management system in the country is unquestionably
long overdue (Zohrul Islam & Hassan, 2022). For one of
the most densely populated Muslim nations, the
government has relatively few initiatives in managing
Zakah funds and there is scant action to accumulate and
disperse Zakah in an appropriate manner. Admittedly, the
primary objective of Zakah is always to empower the
individuals who receive it to become self-sufficient so that
they can transform from the consumer position to the
donor of Zakah. Unfortunately, in Bangladesh, the
function of donating Zakah within the framework of the
existing system has minimal impact on the situation.
Although a substantial quantity of Zakah money is
collected in Bangladesh, a greater opportunity to collect
more each year is not utilised. The harsh reality, however,
is that the existing techniques adapted for the distribution
of Zakah amount to little more than voluntary charity.
Instead of paying the due Zakah to the authorities, the
wealthy tend to distribute their Zakah individually among
their poor relatives (N. Uddin et al,, 2019, pp. 55-68).
Rather than improving the condition of the impoverished
people, this is propelling the poor class further to worse
levels of poverty. The needy and the poor walk door-to-
door to get Zakah money or various goods distributed by
wealthy people rendering the Zakah beneficiary to beg
like a beggar.

Individual and non-integrative Zakah distribution
of miscellaneous items by wealthy Bangladeshis among
poor neighbours will not alleviate poverty as evident from
the status quo. In the context of Bangladesh, collecting
and distributing Zakah ought to be conducted by
responsible institutions run by trained and employed

staff.

In addition, the presence of incompetent
institutions and a lack of knowledgeable personnel hinder
the effective distribution of Zakah. Many Zakah
organisations in Bangladesh suffer from a shortage of
skilled and informed administrators. With individuals
lacking the technical expertise and knowledge of Zakah
administration, rules, and regulations, the collected funds
cannot effectively reduce poverty levels. This is because
only a knowledgeable ‘amil (worker) with an
understanding of Zakdh administration, its rules, and
regulations will have the ability to oversee the collected
Zakah amount. In order to properly manage and increase
the Zakah funds as needed, it is unnatural to expect that
Zakah collected by staff and organisations lacking these

abilities can impact the scale of poverty in Bangladesh.

Most government and private Zakah institutions
in Bangladesh are ill-equipped to manage Zakah funds,
with a few notable exceptions. It is also unclear how
much, if any, of the Zakah given to the government each
year actually ends up in the government's Zakah budget.
What the Ministry of Religious Affairs has done with this
money, or how they intend to utilise the Zakdh fund for
alleviating poverty in the country is unknown. Many of
these inquiries are not answered as anticipated, and the
outcomes often deviate from what was originally

envisioned (Hassan et al., 2022).

Itis evident that the current Zakah institutions are
woefully inadequate when it comes to the effective and
equitable distribution of Zakah. This is because each
institution has its own plans that only address short-term
needs, there is no observable and witnessed overall
programme, and these Zakah organisations only engage in
a limited number of activities. Donors of Zakah, on the

other hand, have no guarantee that their money is going
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to the right places. There is a lack of well-established
Zakah organisations that are responsible and accountable
in their operations, collecting Zakah from the wealthy,
and distributing it to the appropriate sectors in
accordance with  Shari'ah. Furthermore, many
organisations today try to handle Zakah anonymously,
without adhering to the necessary Shari'ah requirements

that must be followed by all Zakah institutions.

The lack of a central repository and index of Zakah
payers and receivers is a problem prevalent in most Zakah
organisations in Bangladesh. With a few notable
exceptions, the online resources of the above-mentioned
Zakah organisations are neither comprehensive nor up-
to-date. In addition, there are no controls in place to
ensure that Zakah is being used appropriately.
Furthermore, there is no mechanism to ensure that Zakah
funds are properly allocated. As a result, the gap between
the rich and the poor is intensifying. The development
budget of Bangladesh is largely reliant on international aid
which burdens the economy towards foreign debt.
According to areport by The Business Standard, the Zakah
collected by Islamic Foundation Zakat Fund for the
financial year 2019-20 was BDT 5.16 crore, while the CZM
collected BDT 40.92 crore. Moreover, various other private
organisations (as shown in Fig. 1) also managed to collect
a staggering total of BDT 71.98 crore in Zakat funds (Uddin
Noyon, 2021). If Zakah funds could be properly collected
and managed, the government will be able to utilise
locally available funds to improve the lives of the poor,
while reducing the reliance on foreign aid and drastically
reducing the burden of debt payment. It is possible to
collect a significant amount of Zakah in the country and
doing so is crucial, if Bangladesh is to improve the plight
of the poor through Zakah administration.

Representation of Zakah Collection and Distribution among Public and Private entities in 2019-2020
80

amount in BDT crore
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Figure 1: Zakah funds collected by various private and public organisations

in Bangladesh (graph created by the authors).

Another recent news article published in the
Business Post describes the extent of growth in potential
Zakah collection (The Business Post, 2023). Citing
Professor Hassan, the article enumerates the potential
Zakah collection for 2022 to be BDT 840 billion which is a
huge increase from BDT 260 billion which was the

potential of Zakah collection in 2008 (as shown in Fig. 2).

Zakah potential growth in 2008 and 2022

. 2008
- 202

Economic potential of Zakah

0 200 400 600 800 1K

Zalcah potential in BDT

Figure 2: Zakah potential growth in 2008 and 2022 (graph created by the

authors)

Particularly, the benefits of Zakah as a strategy for
ensuring social security and social economic protection
are yet to be achieved in Bangladesh. Inadequate and
unsatisfactory as it may be, the government's handling of
Zakah is a major reason for the country's continued failure
in Zakah collection and distribution and its continued
lack of systematisation and efficiency. Even while the
government's revenue has been growing and digital
currency transactions have increased, these factors have

not yet facilitated the development of the Zakah Fund.

Whereas if the government had taken the effort to
institutionalise obligatory collection of Zakah and
systematic distribution, it would have resulted in a
considerable decrease in the number of people living in
poverty throughout the country as well as significantly
alleviate the poverty in the country. In addition to
competent and knowledgeable personnel in Zakah
administration, it is imperative and of utmost importance
for the state to set up and establish a sustained method for
the implementation of Zakah that is responsible for the

collection and distribution of Zakah.
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4. Challenges in Developing Proper

Zakah Management in Bangladesh
The existing Zakah administration system in Bangladesh
is hampered by numerous issues that are impractical and
unworkable. Consequently, the Zakah is not adequately
available and accessible to its beneficiaries. The following
is an overview of the challenges and obstacles for
professional and successful Zakah management in

Bangladesh.

4.1 Absence of Appropriate Authority to Collect and
Distribute Zakah

Even though Bangladesh is one of the most populated
Muslim nations, there are very few government managed
Zakah initiatives to collect and disburse Zakah funds.
Therefore, most Muslims pay Zakah voluntarily and
individually. Zakah is frequently paid separately to
religious Madrasas or disadvantaged individuals classified
as fakir-Miskin. Similarly, the distribution of traditional
clothing (saree-lungi) or even a small sum of money at the
individual level does not reduce poverty in society. In the
absence of appropriate authority to collect and distribute
Zakah, there have been multiple occurrences of chaos,
injury, and death of Zakah beneficiaries during the

voluntary and informal distribution of Zakah.

4.11 Deficiency of Well-Structured Zakah Institutions

There is an absence of well-managed Zakah institutions
for collection and distribution. Despite enormous
potential, the National Zakah Fund managed by the
government has failed badly in its collection and
implementation of Zakah funds. Some non-governmental
organisations have achieved success in the distribution
and collection of Zakah. However, their coverage area is
minimal and the Zakah funds collected are insufficient

and below their potential and capability.

4.1.2 Defective Zakah Distribution Method

Although the inadequate Zakah collection by the

government and private organisations is carried out, there

are serious problems and issues in the distribution process
of Zakah funds to the receivers. In terms of the Zakah
amount that is distributed among recipients, there is no
fixed or maximum portion. Most people do give recipients
alump-sum payment regardless of their requirements and
demands. In most situations, Zakah is commonly
manifested informally through the distribution of
traditional clothes by a handful of wealthy individuals.
There is a lack of concerted and collective effort. Similarly,
the method of distribution to recipients is determined
arbitrarily or unfairly by the Zakah contributors,
especially limited to families or close relatives, and
occasionally, the needy are encouraged to collect their
Zakah on a given date and location (Obaidullah, 2015). To
that effect, a number of incidents have been reported in
many news stories wherein Zakdh recipients were
required to gather in large crowds (Hashmi, 2015). This has
frequently resulted in stampedes and sometimes caused

death (Banglanewsz24, 2018).

4..3 Haphazard and Disorganised Zakah Distribution

There is relatively limited contact between the parties
controlling Zakah funds in Bangladesh. Due to a lack of
competence and the absence of established networks or
mechanisms for cooperation in Zakah, the execution of
Zakah by government bodies, private volunteer
organisations, and individuals is not as efficient or
progressive as it should be. In certain places and
situations, individuals receive Zakah from several sources
numerous times, whereas those who lived in remote
regions are frequently exempted from Zakah (Johoora,

2021).

4.1.4 Ineffective Zakah Commission and Absence of the

Shariah Advisory Council

The Government Zakah Agency is functionally deficient.
Regarding the current Zak@h management, there is indeed
asevere lack of clear instructions and adequate guidelines
for standard procedures in managing Zakah. Similarly, the
majority of Zakah institutions lack a Shari‘ah Advisory

Committee. As almsgiving is a compulsory obligation for
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wealthy Muslims, its management requires Islamic
Shart‘ah guidance to ensure that Zakah funds are
disbursed in accordance with Islamic Shari‘ah rules and
principles. Failing Shari‘ah compliance, the Zakah
management system is rapidly losing public confidence

and trust.

4.1.5 Lack of Accountability and Trustworthiness

There is an absence of transparency in the government
Zakah Board, which is accountable for the administration
of Zakah throughout the entire country. In terms of the
collection and utilisation of Zakah resources, a dedicated
database for tracking how and from whom the resources
are collected and where and to whom it is disbursed is
non-existent. Consequently, Zakah contributors express
low faith in the government's capacity to disburse it to
eligible beneficiaries. Furthermore, a substantial number
of wealthy individuals in Bangladesh prefer to donate
their Zakah contributions personally to the recipients, in
order to maintain a positive public image in the

community.

4.2 Inadequate Knowledge of Zakah

In Islam, the mandatory payment of Zakah is regarded as
a vital tool for the development of an Islamic society. But
unfortunately, most people do not have a comprehensive
understanding of the Zakah concept. Although wealthy
people are interested in praying and fasting, and they are
interested in going multiple times to perform Hajj and
‘Umrah, unfortunately, they are not motivated to pay
Zakah. The primary reason for carelessness is the lack of a
distinct and clear concept of it. Most Bangladeshi people
have a general understanding of prayer and fasting, but

they have quite a minimal understanding of Zakah.

4.2.1 Insufficient Public Awareness and Acceptance

Public awareness towards promoting Zakah payment
among the Zakah payers is minimal. There is a negligible
tendency among people in cities and rural areas to
provide their Zakah. It is astonishing to mention that

Islamic scholars deliver lectures regularly on various

aspects of Islam all around the nation, but Zakah does not
receive its due importance even in Islamic lectures and
discussions during Friday khutbah or mahfil gatherings.
Hence, among the people, paying Zakah is not regarded as
important as other pillars of Islam. Similarly, most Muslim
clerics at mosques in remote areas, particularly villages,
are undereducated. Often, they are hardly aware of the
Zakah related figh-based rulings (Obaidullah, 2015).
Additionally, the coverage and discussion of Zakah and its
significance in modern electronic and print media are
limited. Due to insufficient knowledge of Zakah as well as
alack of public awareness campaigns overall, the majority
of Muslim general population lacks education and
knowledge on basic aspects of Zakah, its importance in
Islam, and its significance as a poverty alleviation tool

(Nabi et al., 2021).

4.2.2 Narrow-attitude

There is a prevalent un-Islamic attitude among both
Zakah providers and recipients. The payers of Zakah
believe they are doing the recipient a favour, and they
make the beneficiary feel like they are privileged to
receive it as opposed to it being their Islamic right.
According to Islamic doctrine, Zakah is a required act of
worship, not a voluntary act. The impoverished have an
inherent right to share in the wealth of those who are rich.
The poor and helpless are entitled to the wealth of the
wealthy. Therefore, Zakah is not a favour to the needy;
rather, it is a grant of rights. In addition, the attitude of
certain wealthy individuals to escape Zakah is also clear.
They avoid paying their Zakah by incorporating different

deceptions and tactics.

4.3 Limited Categories of Zakah Beneficiaries

In Bangladesh, the Zakah system in public or private
ownership does not prioritise all the areas that are
mentioned in the Holy Qur'an. Some Zakah beneficiaries
are wholly ignored. The majority of Zakah is paid in
Madrasas, and orphanages, under the group of fagir,
miskin, and fi-sabilillah. In some respects, there are a great

number of beneficiary groups who legitimately deserve to
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receive Zakah; nevertheless, Zakah funds do not reach
their way to them. For instance, debtor assistance is one
of the Zakah beneficiaries that is neglected. In addition,
there are no exact figures regarding the number of Zakah

sectors in Bangladesh.

4.4 Absence of Reformed Zakah Legislation and

Enforcement

The absence of comprehensive Zakah legislation has
hindered its effectiveness as a tool for social advancement,
particularly in poverty reduction. The government
established a Zakah Board in 1982, but it has not achieved
significant progress in its forty years of existence.
However, there are recent developments in the form of the
"Zakah Fund Management Bill-2022" that is scheduled to
be presented in the National Parliament. This proposed
bill aims to amend the existing Zakah Fund Law of 1982
and empower the Islamic Foundation to establish a Zakah
board and commission responsible for overseeing the
collection and distribution of Zakah. Once the law is
enacted, individuals will be able to pay Zakah at
designated banks. The Cabinet approved the proposal for
the "Zakah Fund Management Act" in October 2021, (sun,
2022). It was passed in the parliament in January 2023 with
the goal of improving Zakah collection and distribution in
accordance with Shari‘ah regulations (Report, 2023).
However, concerns remain about the implementation
process and whether the legislation will be enforced
effectively. Without a clear framework, mechanism, and
competent Zakah ‘amil to support this legislation, the
duration required for proper Zakah collection and
disbursement to eradicate poverty remains uncertain. The
pressing question that needs to be addressed is whether
the legislation will be effective in eliminating poverty and

improving people's lives in the country.

4.5 Absence of Good Governance Practices in Zakah
Management
The absence of effective governance is one of the biggest

obstacles to achieving good Zakdh management in

Bangladesh. There is a huge gap for strong corporate

governance in the Zakah sector. Mismanagement of
Zakah resources is widespread. As a direct impact of
incompetence in Zakah management, an increasing
number of the poor and needy are currently experiencing

financial imbalance and insecurity.

There is no alternative to adopting good
governance to strengthen the Zakah administration.
However, the Zakah administration is corrupt and
undisciplined as there is a very limited attempt to
restructure this sector. Ultimately, in view of the
inadequacy of the Zakah management system, it is crucial
to anticipate the effectiveness of Zakah resources in
eliminating poverty and helping the people. It is required
to increase accountability, transparency, efficiency, and
responsibility in Zakah management to overcome
Zakah
Zakah

inconsistency  and

This  will

incompetence in

administration. enable proper

management performance to be ensured.

4.6 Absence of Centralised Zakah Management

In Bangladesh, the absence of a fully institutionalised and

centralised Zakah administration impedes the
achievement of the intended goals of Zakah. As a result,
the importance of Zakah in developing an independent
economy through eliminating poverty is not properly
acknowledged and reflected in the country. The collection
and distribution of Zakah funds are affected by the
existing decentralised Zakah operational mechanism. In
the absence of such a centralised Zakdh management
system, the Zakah payers are placed in a difficult position
by both the private Zakah organisations and madrasas in
the sense that both these entities compete to be given the
Zakah. Additionally, this results in unfair competition
between Zakah collection centres (Ataina & Tohirin,
2010). To that effect, the funds collected are spent without
any oversight by the required authority. It is observed and
revealed that some organisations usually have an excess of
Zakah funds while others experience shortages. Moreover,
all the rightful categories of Zakah beneficiaries are not

able to receive their share of Zakah because of the absence

of combined efforts of Zakah collection and distribution



International Journal of Figh and Usul al-Figh Studies
Volume 7, Issue 2, 1445/2023

97

between the organisations. For the proper impact of
Zakah to be witnessed in society, a centralised authority
that collaborates between the national Zakah board and
policymakers must be established to guarantee the
improvement of the disadvantaged and underprivileged

groups (Ataina & Tohirin, 2010, p. 372).

4.7 Insufficient Data for Prospective Payers and Limited

Usage of Potential Zakah Funds

There is a significant disparity between the official data on
prospective Zakah payers and the minimal utilisation of
Zakah potential. Regarding the prospective Zakdah payers
in Bangladesh, due to a lack of competent Zakah ‘amil, it
is difficult to determine wealthy Zakah donors and their
actual yearly Zakah donation records. Even Zakah
institutional practice is quite scant. One of the reports
mentioned that according to the estimates of the Zakah
board, 14 out of a total 42 commercial banks collected a
total Zakah of 60 million BDT in 2012-2013, however, the
Zakah board disbursed approximately 2 million BDT. The
remaining 28 commercial banks from out of 42 made no
effort to collect Zakah, nor transfer it to the Zakah board
despite possessing separate bank accounts and receiving
a collection of over 10 million BDT overall; nevertheless,
they had no accountability summary of the funds (A. E.
Uddin, 2016). Additionally, nine areas, including bank
deposits, shares and securities, provident funds, livestock,
fishery, agro-crops and forestry, industrial production,
trade services, and mining, were addressed in the overall
estimated sources of Zakah and with these huge potentials
of Zakah, the Zakah fund can be a benefit for
impoverished communities if the development of Zakah
is aligned with economic progress (Hassan et al., 2022).
Despite rising affluence and widespread digital cash
transactions through the use of financial services provided
by banks and mobile service platforms, government
Zakah revenues have not adequately contributed to
improve socio-economic status redistribution. As a result,
the collected Zakah fund is quite meagre, as opposed to
being larger. Some other official report indicates that only

Tk 35.3 million has been contributed to the Zakah fund for

the fiscal year 2020-21, which is less than predicted (S.

Rahman, 2021).

4.8 Inability of the Government to Adapt its Policy
Towards Zakah

In 2015 Bangladesh achieved a lower-middle income
position. To reach its goal of becoming an upper-middle-
income country by 2031 as stated by the world bank (The
World Bank In Bangladesh, 2022), the government is
consistently working on poverty alleviation strategies,
including strengthening social protection systems for
individuals who are at risk of poverty, government
subsidies, empowering micro-savings, efficient disaster
prevention programs, and promoting sustainability
against the impacts of climate change. Similarly,
respective governments, non-government organisations,
and authorities are implementing numerous activities
that involve the emergence of microfinance services in
order to accelerate the government's efforts (Bangladesh
Economic Review 2022: Poverty Alleviation). Unfortunately,
the proposal of using Zakah to address poverty was never
seriously considered by the government as a key priority
for the overall strategy and economic growth of the
country. Consequently, the Zakah program as a tool for
poverty eradication continues to be ignored and does not
receive any recognition officially in Bangladesh despite
being a significant and effective indicator of economic

growth and development (Jahangir & Bulut, 2022).

4.9 Lack of Modern Digital Technology Usage in the

Zakah Collection and Distribution Process

Presently, most of the activities that take place in modern
societies are dependent heavily on technology to become
more assisted and productive. In Bangladesh, the absence
of technological developments in the utilisation of digital
technology for the Zakah collection and distribution
process is ignored and contributes to a failure in the
operation, collection, and redistribution of Zakah funds.
In addition, digital payment methods such as mobile
applications, e-payment platforms, ATMs, online banking,

and blockchain are not widely employed for Zakah
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collection and distribution in the country. Moreover, the
majority of Zakah payers prefer to donate Zakah in the
traditional manner or directly to the recipients. Besides,
the Zakah management authorities have made relatively
limited progress in their digitalisation marketing plan for
attracting potential Zakah contributors through digital
platforms. In Indonesia, implementing digital technology
platforms for managing Zakah collection and distribution
showed considerable results, as Zakah collection
increased by 35% at BAZNAZ, and Zakah revenue doubled
on the GoPay and LinkAja platforms (Ninglasari &
Muhammad, 2021). Recently, in Bangladesh, a number of
mobile application providers, such as Nagad Islamic,
bKash, rocket, etc., launched Zakah calculators that allow
customers to pay their Zakah contributions directly to
more than twenty Islamic and voluntary Zakah
organisations (“Nagad Islamic Introduces Zakat
Calculator,” 2022; “Pay Zakat to the Underprivileged
through BKash,” 2022). However, the biggest concern in
these organisations is the lack of public trust and donor
confidence in how their Zakah donations are distributed.
Subsequently, the unavailability of a digital database, the
non-disclosure of collected amounts, and the insufficient
distribution of information online on most Zakah-
managing organisations' websites hamper overall efforts

to collect Zakdh from payers.
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5. A Way Forward: Overcoming
Challenges through E-Zakah
Zakah management in Bangladesh encounters numerous
challenges in fulfilling the responsibility of Zakah fund
collection and distribution procedures. The infrastructure
of Zakah management in Bangladesh remains
unsatisfactory despite the huge potential of Zakah.
Consequently, in order to tackle the aforementioned
challenges regarding Zakah collection and distribution,
the implementation of E-Zakah is proposed as the way
forward in overcoming the existing obstacles and barriers.
Therefore, this study emphasises some following factors
that Zakah management should consider to optimise and
develop a well-structured Zakah governance to meet the
demands and standards of this modern era by using digital
technologies. The following methods propose how E-
overcome the in Zakah

Zakah can challenges

management and administration in Bangladesh.

5.1 Enhancing Awareness and Education

One of the ways the challenges can be tackled is the
awareness of E-Zakah as a concept to alleviate poverty as
well as fulfil a core religious obligation. Comprehensive
public awareness campaigns should be launched to
educate the population about E-Zakah platforms and
their benefits. These campaigns can include activities,
media outreach, workshops, seminars, and collaborations
with religious leaders and scholars to disseminate
accurate information regarding E-Zakah as a concept and
its importance. Emphasizing the convenience,
transparency, and effectiveness of E-Zakah platforms can
help overcome the lack of awareness and increase public

acceptance.

5.2 Infrastructure Development and Accessibility

The challenge of incompetent ‘@mil should be addressed
by investing in personnel training which will lead to
enhanced performance and efficiency within the Zakah
organisations. Significant investments are also required to
improve digital infrastructure and enhance connectivity,

particularly in rural and remote areas. Government

bodies, development agencies, and technology providers
should collaborate to expand access to smartphones,
internet connectivity, and technology literacy programs.
User-friendly interfaces, technical support, and offline
modes of E-Zakah platforms can ensure accessibility for
individuals levels of

with varying technological

proficiency.

5.3 Strengthening Security and Trust

A prevalent complaint among the muzakkies has been the
lack of transparency and accountability in the
management of Zakah funds. Implementation of the E-
Zakah system will enable muszakkies to track their
donations and see how their contributions are being used
to help the beneficiaries. To ensure their trust and
confidence in the system, robust cybersecurity measures
should be implemented to protect E-Zakah transactions
and user data. Encryption techniques, secure payment
gateways, and adherence to international data protection
standards can instil confidence in users. Collaboration
with financial institutions and technology providers can
help establish secure frameworks and ensure compliance

with industry best practices.

5.4 Standardisation and Integration

A significant hindrance to the success of Zakah
management has been the absence of combined efforts
among the various Zakah organisations, Zakah board and
policymakers. Interoperability and seamless operation
can be achieved by establishing standards and guidelines
for E-Zakah platforms which is crucial for systematic
success. Collaboration between platform developers,
Zakah institutions, Zakah board and policymakers can
facilitate the development of standardised E-Zakah
protocols. Sharing knowledge, experiences, and best
practices among stakeholders will contribute to the

growth of a cohesive E-Zakah ecosystem.

5.5 Social and Cultural Acceptance

The concept of paying Zakah as aright of the less fortunate

is not widely accepted by many Bangladeshis. Contrary to
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Islamic ethics, they believe that by giving Zakah, they are
doing a favour to the poor. Engagement with local
communities, religious institutions, and influential
leaders is essential to address social and cultural barriers
to the acceptance of E-Zakah. Platforms for dialogue,
educational campaigns, and highlighting success stories
can help dispel misconceptions and promote acceptance.
Working with religious leaders and scholars can play an
important role in promoting the use of E-Zakah platforms

within the context of Islamic teachings.

6. Conclusion

In a nutshell, this article has highlighted the difficulties
and barriers associated with Zakah administration in
Bangladesh and suggested a way forward by adopting an
E-Zakah perspective. The study shows that inadequate
transparency, infrastructural limitations, lack of
understanding, inefficient collection processes, and
ineffective monitoring systems pose significant challenges

to the optimal use of Zakah funds in the country.

The introduction of E- Zakah isan attractive
approach to address these issues. Using technology and
online platforms, E-Zakah can improve the transparency
of Zakah management, accountability, and availability.
Real-time tracking of funds, simplified procedures, and
targeted distribution process could ensure that Zakah
resources efficiently reach the most deserving people in

the community.

A comprehensive plan including technological
advancement, regulatory reforms, capacity building, and
awareness campaigns would be beneficial for the effective
implementation of E- Zakah. Coordination between
Islamic  scholars, Zakah

government  agencies,

institutions, and relevant entities is essential for
establishing effective governance systems and standard
operating procedures for Zakah administration in

Bangladesh.

This paper contributes to the scholarly discussion
by highlighting the difficulties and barriers of Zakah
management in Bangladesh and offers a viable solution in

the form of E- Zakah. By embracing technology and

realising its full potential, Bangladesh can overcome
current shortcomings and ensure that Zakah becomes an
effective tool for poverty alleviation and empowerment of

marginalised communities

However, it is important to recognise that the
effective implementation of E-Zakah requires careful
planning and constant evaluation and supervision. The
proposed approach must consider the social, economic,
and religious sensitivities in the community context. In
addition, further research and empirical studies are
needed to assess the benefits and long-term effects of E-

Zakah application in Bangladesh.

Ultimately, by adopting E-Zakah and addressing
the challenges in Zakah management, Bangladesh has the
potential to further develop its initiatives to alleviate
poverty, stimulate socio-economic development, and
ensure an equitable distribution of resources in line with

Islamic principles.
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