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The Circular Economy from an Islamic Perspective

Abstract

The circular economy is a new system that represents one side of sustainable development along with the environmental
and social sides. This system is based on the principle of ‘‘from birth to birth” which aims at resisting the prevailing linear
economic system that results in giant social and environmental consequences including consumption of resources which
affects upcoming generations. The world with its institutions and companies endeavor towards the adoption and
application of this type of economy. A system with such effect and size must be studied legally according to the norms of
the Islamic economy which is marked by its characteristics and objectives. This is what the research intends to shed light
on, despite the scarcity of studies in this field, with reference to some models and activities based on the concept of the
circular economy. The research has combined the descriptive, inductive, and analytical methods. One of the most
important findings of this research is the existence of great harmony between the Islamic economy with its objectives and
the circular economy with its sustainable rules. An important recommendation of this research is the necessity of enabling
the concept of sustainability in the educational curriculums and raising awareness of families’ home economy.

Keywords: Islamic Economy, Circular Economy, Sustainable Development, Islamic Figh, Environment.
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Ways to Address Contemporary Economic Corruption in the Light of Islamic Law

Abstract

This research aims to address the economic corruption that has spread in our Islamic societies. This is considered as an
attempt to highlight the Islamic vision of the phenomenon of economic corruption, focusing on the most important reasons
that led this phenomenon to spread dangerously, with an indication of the economic and social effects of economic
corruption in the societies. This research also indicates ways to combat corruption through the United Nations’ program
and the international community. The research also refers to the reform program for the economy that limits the spread of
economic corruption in Islamic societies. The researcher follows the descriptive and analytical methods in writing this
research. It ends with the approach of Islam in addressing economic corruption.

Keywords: Corruption, Economy, United Nations, Ways, Combat.
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Insurance Surplus and Its Applications in Al-Rajhi Takaful Company

Abstract

The study aims to clarify the rulings of insurance surplus that have caused several problems to arise around it, both at the
theoretical and practical levels. Scholars have differed on whether it is permissible or not. To achieve the desired goal, the
researchers shed light on what insurance surplus is, and the rulings related to it, such as the ruling on the entitlement of
subscribers and their company to insurance surplus. Additionally, this study explains the ruling on the company’s dealings
with this surplus and how to distribute and invest it. Hence the researchers have also studied the company's applications
for insurance surplus. This study follows the inductive approach for the texts and opinions that deal with this subject, and
the analytical approach for their analysis and discussion. Moreover, this research intends to study the model of Al-Rajhi
Takaful Company’s applications in insurance surplus and its related rulings.

Keywords: Insurance Surplus, Subscribers and Company’s Entitlement to the Surplus, Investment of Surplus, Al-Rajhi

Takaful Company.
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Environmental Development and Its Human Pathways in the Holy Quran

Abstract

The Magqasid vision is founded on the ratiocination (at-Ta‘lil), the interest (al-Maslahah) and the consequence of actions (al-Ma ‘alat),; and
the jurisprudence of urbanism with the explanation of its related legal rulings is a priority that is important in achieving urbanization and
showing its impact and its role in developing the environment in the light of the purposes of Shart ‘ah, which depends on the human being
with its creative abilities and capabilities, hence there comes the importance of this paper. For the research problem: The paper answers
a set of questions, most notably: What is the meaning of jurisprudence of urbanism? What is its role in environmental development? What
are the foundations of urbanism and what are its human pathways in the Noble Qur’an? How do the purposes of Shariah draw a legislative
structure that serves both people and structures? And on the research methodology: the researcher has followed the inductive (partial)
analytical descriptive approach. This research consists of an introduction, a preface, two subtopics, a conclusion, and a list of the most
prominent sources and references, which as follows: the introduction: on the importance of the topic, the reason for its choice, literature
reviews, the research problem, its methodology and the proposed plan. The first subtopic of the research is for the terminology ’s definitions,
and the second subtopic is about environmental development and its relationship with human beings, while the third one concerns the
foundations of development in the light of the Holy Quran.

Keywords: Development, Environment, Urbanization, Public Interest, Pathways, Humanity, al-Quran.
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Study of Donation of Debt in Islamic Jurisprudence with Emphasis on Imami and
Hanatfi Schools of Law
Abbas Mirshekari®, Alireza Fattahi keti late®, Ali Abedi ®), Ramin Ghasemi ®

Abstract

Could a debt also be the subject of a donation? Some jurists believe that such a donation is not appropriate due to the
impossibility of a debt acquisition. This group of jurists believes that donating debts is a payment to the debtor not in the
form of a donation but in the form of a release, since the result is the same: the fall of a debt. The donation of debts to a third
party is also considered to be void by this group. In contrast, it is argued by another group of jurists that the acquisition
should not solely be interpreted as material possession since the objective of the acquisition is to donate the property that is
the subject of the acquisition. This also occurs in debt acquisition. In addition, as we know, if the subject of a donation is in
the possession of a donee, no acquisition is required. In this regard, the debts also become the debtor’s acquisition since it is
his obligation. Although both the donation and release lead to the same result, their initial effects are different: a donation
results in the possession of a debt, and the release leads to the fall of a debt. Such a difference would raise further
differences. Regarding the donation of a debt to a third-party, the same happens as the third party possesses a debt after
donating it, so that he can be referred to as the debtor, resulting in both domination and acquisition. Accordingly, the
donation of a debt to a third-party should also be considered appropriate. This paper focuses on the views of Imami and
Hanafi Schools of law in this regard.

Keywords: Donation, Debt, Third Party, Acquisition, Imami School of Law, Hanafi School of Law.
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thus it is called a debt from the side of the debtor and
a claim from the side of the creditor.® A claim is the
creditor's financial right, and each right holder has the
possession of his rights; he can either request the
rights to be implemented, transferred, or disregarded.
The traditional and pre-fabricated form of transferring
debts is sale and transfer (Katouzian, 2002: 246). The
term "release" is also used to refer to remitting a debt
(Katouzian, 1991: 353). The question now is whether
the creditor can use the donation form to transfer his
right. In other words, can he include his will in the
form of a donation contract when he is to transfer his
right to another party? Or can he donate his debts to
debtor, instead of the well-known form of the release,
when he is to remit the debt? That is, can the debt also
be the subject of the donation contract, or can the
creditor donate his debt to the debtor or someone else?

This issue can be considered in two aspects.
First, if the accuracy of the donation of debt is
believed in, given that the donation is a bilateral
contract, the acceptance of the transferee is necessary.
But if release instead of donation is believed in, since
release is a unilateral contract, the determination of the
transferee has no effect on it.

Secondly, considering that the function of the
bill in debt donation will not be like other types of
donation, so how the bill is done in the donation of
debt should be demonstrated, especially since there
are many differences of opinion among jurists in this
regard. To answer these questions, some jurists
believe that the acquisition of the subject is required in
a donation. However, a debt cannot be acquired since
it is by credit. As such the donation of a debt to the
debtor is considered as a release since the same result
is obtained: the fall of a debt. Accordingly, the
condition of the donation of the debt to a third party is
also clear: the subject of the debt cannot be acquired
and thus it cannot be donated. In contrast, another
group of jurists prefer to consider the donation of the
debt appropriate by changing the approach to the
interpretation of acquisition. Hanafi jurists also
consider it to be appropriate if the donee is considered
as the representative of the donor.

2. Literature Review

This study is novel as no previous study has reviewed
the donation of debt in the publications of Islamic
jurists from different viewpoints. It should be noted
that our findings with regard to Imami school are as
follows:

In his book, Rules of Jurisprudence, explaining
the donation of debt, Mostafa Mohaghegh Damad has
stated that the donation of debt is a unilateral contract
and is considered as release, although it was
concluded as donation literally (Mohaghegh Damad,
1987, 2: 269).

Mirza Qomi believes that although the
donation of debt is concluded as a donation, it is
considered as a kind of unilateral contract of release so
the donation rules would not apply (Qomi, 1819:156).

In this regard, Dr Katouzian considers donation
of debt as a release that could be a specific unilateral
contract (Katouzian, 1991), while donation is a
bilateral and not a unilateral contract in the
jurisprudential publications. In Iranian legal system,
according to Article 795 of the Civil Code, "donation
is a contract in terms of which a person gives someone
else the possession of something under no obligation."
The former party is called the donor and the latter is
called the donee, and the donated money is called
given property. On the one hand, regarding the use of
the term "property" in the article, it can be argued that
any property, whether real or in debt, can be the
subject of the contract of the donation. Logically,
there should be no difference between the real
property or the debt in terms of the possibility or
impossibility of donation. In addition, according to
Article 806 of the Civil Code, "if the creditor forgives
his debt to debtor, he has no right to refund”. The
inclusion of this article in the chapter on donation and
the use of the word "forgiveness” indicate that the
donation of debt is acceptable as the result of both is
the fall of the debtor’s commitment. Now, what is
required for the existence of this form of donation to
fulfill the demands of the creditor? Moreover, the
problem of the impossibility of acquiring a debt still
exists. However, some other jurists prefer to consider
the donation of debt to the debtor or a third party to be
appropriate with regards to the liberty in contracts, the
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interpretation of the domains of acquisition to
encompass credit assets, and the detection of
differences between the donation of debt and release.
Considering the doubts concerning the donation of
debt as well as the above-mentioned justifications to
validate the donation of debt, it would be significant to
address its various dimensions. Accordingly, this
study examines the validity of the donation of debt to
the debtor (first topic) and the donation of debt to a
third party (second topic) according to the different
schools of Islamic jurisprudence in general and with
emphasis on the two schools of jurisprudence, Imami
and Hanafi, in particular.

3. Donation of Debt to Debtor

Whenever a creditor is to release a debtor from his
obligation, it is natural to go to look at the release
form; however, the question is whether a donation
contract can be used for this purpose. In other words,
can the creditor donate his debt to the debtor? In order
to answer this question, the juridical views are first
reviewed, and then the subject is discussed in the
positive law.

3.1 The Juridical Review of the Subject

The donation contract is a property agreement. For
there to be a donation, the willingness of the two
parties involved as well as the subject of the donation
to be given to the donee is important. In this regard, it
is necessary for the subject to have an acquisition
capability. If we interpret acquisition in its material
sense, hibah (donation) is exclusive to the real
properties. As such other properties such as interests
as well as claims that do not materially have
acquisition capability are removed from the realm of
donation. For this reason, a group of jurists does not
consider the donation of debt to be appropriate.
However, they would prefer to interpret the creditor’s
intention for the donation of debt as release. In
contrast, a group of other jurists does not limit
acquisition to material properties and considers
acquisition to be dominant in the subject of property
donation. Accordingly, credit assets also have
acquisition capability; therefore, they can be the

subject of a donation. In the following sections, these
two points are presented and criticized separately.

3.1.1 Inaccuracy of Donation of Debt

Different schools of Islamic jurisprudence define
donation as the “gratuitous possession of a property
with no return” (al-Haskafi, 2002: 255; Ibn ‘Abidin,
1992: 685-688; Helli, 2008: 410-411; Khazem, 1994:
70; al-Suyuti, 1997: 312 - 313; Golpaygani, 1994:
132-134). Given this definition, donation is exclusive
to the real properties. Accordingly, other properties,
which are not considered as real properties, including
debts (and interests), are not included in donation
cases since debt is in credit and intangible in contrast
to real properties, which are material and tangible
(Khomeini, 1999: 563). Due to such different natures,
the famous jurists consider the donation of debt to
debtor not to be a donation but a release.

The same opinion exists in the Shafi'i School
(al-Shirwani & al-lbadi, 1707: 305-306; al-Shirbini,
1997: 400; al-Dimyati Bakri, 1998: 174; al-Ansari,
1998: 446-477); Hanafi School (al-Hanafi al-Qadiri,
1998: 483; al-Kasani, 1989: 29-30; al-Sarakhsi, 1986:
83-86); Maliki School (al-Hattab, 1996); Zaydiyyah,
(al-Mahdi, n. d.: 451) and Imami School (Rouhani,
1994: 273-279; Helli, 2009: 410-411; Shahid I, 1994:
286; Rouhani, 1998: 229; al- Faga'ani, (n. d.): 176;
Khoyi, 1991: 204).

In Imami and Hanafi schools, this opinion goes
so far that even if the word "donation" is used by the
creditor, it is still release and not donation (e. g., Helli,
1995: 276-277; al-Khansari, 1987: 161-164; Al-Hanafi
Al- Qadiri, 1998: 483; Ibn ‘Abidin, 1992: 684; Al-
Bahati, 1999: 36-370). On the other hand, if the
creditor only wished to give a donation, his will
cannot be interpreted as release as he did not mention
release. According to this group, donation also cannot
be realized because in their opinion, the subject of
donation must be a real property (Al-Bahati, 1998:
367-370). Consequently, there are doubts whether or
not donation can be interpreted as release.

Anyway, the result of this analysis is that the
perception of donation as release does not require the
acceptance of the donation to fulfill the release; rather
a release, which occurs with the creditor's unilateral
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will, is enough for a creditor to realize that there is
only a creditor's will (al-Sarakhsi, 1986: 83; al-
Khansart, 1987: 161-164; Helli, n. d.: 416-417; al-
Mahdi, (n. d.): 433; al-Faga'ani, n. d.: 176; Yazdi,
2003: 242-243; Shahid 1, 1994: 286).

To justify this opinion, two important reasons
are mentioned below:!

First reason: The subject of donation is giving
possession. In other words, in a contract of donation,
the donee is owner of the donated thing. However,
with the donation of debt to debtor, he is not the
owner of the debt and he is no longer committed to
pay the debt. The jurists of this viewpoint believe that
the person’s ownership of the property, which is his
obligation, is canceled and ineffective (al-‘Ayni, n. d.:
125; al-Sarakhsi, 1986: 84; Rouhani, 1994: 273-279;
Ibn Qudamah, n. d: 257).2 Also, the debt will be
abolished from his obligation. This result is the same
as the donation of the debt; because in release, debt is
also lost without ownership (Bahr al-*Ulam, 1983: 50-
52; al-Mahdi, n. d.: 243; Ibn Qudamah, 1990: 137-
139; Rouhani, 1994: 273-279; Al-‘Ayni, n. d.: 125).
Thus, this group of jurists attempts to consider the
result of the donation (hibah) as the "release” from
debt and see no difference between them. This is
because practically both legal entities lead to the
collapse of debt. Therefore, there will be no difference
between these two legal acts. In addition, as we know,
release is irreversible (Al-Soghdi, 1998: 518). In
contrast with the donation of debt, the donation of
corporeal property is reversible. This indicates the
difference between release and donation clearly. One
is irreversible and binding, and the other’s fate is in
the hands of the donor. However, according to Article
806 of the civil Code, "whenever the creditor forgives
the debt of the debtor, he has no right to ask for it
again”. Hence, in this regard as well, there will be no
difference between the release and donation. Now, it
is an important question to ask, what is the difference
between the donation of debt and the release of debt
that the legal system requires both? Due to this doubt,
in the Imami School and also the Hanafi school, some
jurists consider the result of the donation of debt the
same as the release of debt (Al-Najafi, 1949: 161-164;
Khomeini, 1989: 56-57; Safi, 2000: 173 — 174). In the
positive law, some professors also believe that “in our

opinion, acquisition from the creditor to the debtor
which is given the title of donation of debt to debtor,
which we see in Article 806 of the civil code, is
nothing but fantasy. In the subsequent amendments to
the Civil Code, Article 806 should be completely
removed, and this historic difference should be left
out” (Jafari Langroudi, 2009: 4).

Second reason: It’s an axiom in Imami and
Hanafi schools that the bill is the vital element to
conclude a donation so that without a bill, the
donation cannot be concluded (al-Samargandi, 1994:
161; al-Qudart, 1998: 124; Helli, 2008: 410; Helli, n.
d.: 416-417); as stated in Article 798 of the Civil Code
"a donation does not take place except with the
acceptance of the receiver and with his taking
possession of it, whether the receiver himself takes
over the donation or his representative does and
receiving without the permission of the donor has no
effect.”" Thus, due to the need for a gift to be received
and considering that this is one of the constituent
elements of the contract, it is necessary to understand
how the gift can be received. With regards to the
donation of debt, if we consider receiving as material
possession, due to the credibility of the debt, naturally
receiving it will not be possible.

3.1.2 The Correctness of the Donation of Debt

Against the first group in which some of Imami and
Hanafi jurists consider the donation of debt as release,
other jurists prefer to consider the donation of debt
true, and place it in its well-known domain, called
donation. Some of the Hanafi jurists (Ibn ‘Abidin,
1995: 177; Group of authors, n. d.:163; al-Kasani,
1989: 119), as well as some Shia jurists (such as
Sheikh Tusi, Ibn Zohreh, Ibn Idris, quoting: 1969:
410-413; Yazdi, 2003: 242-243; Khazem, 1994: 70;
Khomeini, 1989: 56-57; Mohammad Amin Zainuddin,
1993: 226-227; al-Najafi, 1949: 161-164) adhere to
this opinion.

To justify® this opinion, first we must prove the
originality of the "donation of debt" against the
"release of debt". Due to this, in this perspective, there
is emphasis on the fact that, with the donation of debt,
the ownership of debt is transferred to the donee, and
after the donation happened, he becomes the creditor
(Al-Mahdi, n. d.: 434-435). On the other hand, he is
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also the debtor at the same time; the result of the
concurrence of two titles (creditor and debtor) in one
person is the passing of the ownership, and since a
man does not become the owner of the debt which is
his obligation, the extinguishing of debt occurs.
However, this coercive result should not cause
ignorance of the voluntary effect of the donation of
debt. The direct and voluntary effect of donation (gift)
is the possession of debt, but as a result of this action,
the extinguishing of debt also occurs secondarily and
coercively, while the direct effect of release is the
extinguishing of debt. Thus, although both of them
lead to the same result, the direct and initial effect of
each one is different (Khomeini, 1989: 56-57; Muhyi
al-Din al-Nawawi, n. d.: 436-437; Safi, 2000: 173-
174; Muhammad Amin Zayn al-Din, 1993: 226-227;
al-Sarakhsi, 1996: 166-167; in Iran’s law, Katouzian,
2001: 65).

In addition, there is a theoretical and practical
difference between the release of debt and donation.
For example, the release is a unilateral contract, and
donation is a contract. Consequently, for the former to
happen, a unilateral will of the creditor is sufficient,
but for the latter to happen, in addition to the creditor's
will, debtor’s satisfaction is also necessary. In the
Imami School, in justifying this difference (that with
the donation of debt, the debtor becomes the owner) it
becomes necessary for the debtor to be satisfied with
possession of debt for the ownership to happen
(Jaafari Langroudi, 2009: 11). This is because, in
possession, a property enters the assets of the debtor,
so his property is also seized. Meanwhile, in release,
the creditor only seizes his own property: he waives
his debt without transferring the debt ownership.
Therefore, the debtor’s assets are not seized; hence,
there is no need for his satisfaction* (Safi, 2000: 173-
174; Helli, 2008: 410-413).

In the hypothesis of how many people have
joint liability for paying a debt, if the creditor releases
one of the officials, the released official will not have
the right to return to others. However, if the creditor
transfers his right to one of the debtors, the debtor, due
to the occurrence of the passing of ownership, is rid of
his debt, but, because of receiving the debt from the
creditor, he becomes his deputy and can refer to other

authorities (Article 321 of the Civil Code, Dr.
Katouzian, 1991: 353).

Some Hanafi Jurists, who consider a donation
of debt to be correct, have the opinion that the
donation has two types: possession and waiving. The
donation of debt would be of waiving donation (lbn
Nujaym, 1726: 284). In addition, in the context of the
contract of guarantee, if the one who is guaranteed to,
is to donate (gift) the debt to the guarantor, from now
on, he is the owner of the debt. On the other hand, due
to being a debtor, passing of ownership will occur.
This should be considered as payment (Article 712 of
the Civil Code). Therefore, the guarantor can be
referred to as the guaranteed (Article 719 of the Civil
Code; and to see the opposite opinion see Jafari
Langroudi, 2007: 313). But, when the release of the
guarantor occurs, the debt will be void without a right
transferred to the guarantor. Therefore, the guarantor
will not have the right to be referred to as the main
debtor; as stated in Article 718 of the Civil Code,
"whenever the guaranteed releases the guarantor from
debt, both the guarantor and principal debtor are
forgiven" (See also: Article 719 of the Civil Code; for
the analysis of these materials, see: Dr. Katouzian,
2003: 353).°

Also, the impossibility of referring in the
donation of debt is analytic with respect to the features
of the donation: after giving possession to the debtor,
passing of the ownership happens and the debt is
extinguished, so, as if the subject of donation had been
wasted. As a result, due to the loss of the subject of
donation, it will be irretrievable, as also the donation
is irretrievable by losing the subject of donation in the
donation of the corporeal property (Article 803 of the
Civil Code). Hanafi and Imami jurists have the same
point of view on this issue (Group of Authors, n.
d.:167; al- Soghdi, 1998: 518; al- Sarakhsi, 1986: 83-
86; Ibn ‘Abidin, 1992: 687; al-Najafi, 1949: 161-164).

Now, assuming that the originality of the
donation of debt has been proved, we need to see how
the problem of receiving can be solved: receiving
should not be considered only in its literal meaning of
"catch". For example, in a contract of sale, the object
of sale is given through material possession of it by
the customer, but the situation is such that the
customer cannot do any kind of possession; in the case
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of donation of debt, it would be natural that the
receiving has not been realized. As stated in Article
367 of the Civil Code "delivery consists of the object
sold being placed at the disposal of the buyer so that
he has absolute control of it and can benefit from it in
any way he likes and the receiving is the customer’s
subscription to the object of sale.” It is clear that a
seizure is not important, but the customer's access to a
variety of possessions is, so that the object of sale is
dominant (Khomeini, 2001: 550; Sabiq al-Sheikh
Seyyed, 1972: 68). So, "the possibility of possession
and subscription” is more important than a material
seizure (Al-Maydani, n. d.: 171; Jafar Kashf al-
Ghatha, 1813: 377; Ansari, 1865: 247; Bahr al-‘Ulum,
1983: 126; Khansari, 1937: 352; Al-Kasani, 1989:
120; Hosseini Maraghi, 1999: 262).

This approach can be confirmed in accordance
with Article 369 of the Civil Code. According to this
article, "the delivery takes place when the object sold
is placed at the disposal of the buyer even if the latter
has not actually taken physical possession of it." In
this way, practical possession is not necessary, but the
disposal of the object sold is the important criterion.
On this basis, it can be concluded that the concept of
delivery "has more of a spiritual and customary
aspect, and the intention is that the object sold is so
well placed at the disposal of the customer that the
society perceives him in control of the property"
(Katouzian, 1999: 166; for confirmation of the
conventional meaning of receiving in jurisprudence:
Sabiqg al-Sheikh Seyyed, 1972: 68; al- Kasani, 1989:
148; Hosseini Maraghi, 1999: 261). The tool of this
control is sometimes a material receiving and
sometimes a spiritual receiving. Naturally, there is no
constant criterion of how to operate delivery, but the
nature of the property can be an important criterion in
this regard. As stated in Article 369 of the Civil Code,
"delivery is operative in various ways according to the
varying nature of the object sold. It must be done in a
way that is accepted as valid according to common
usage (Khomeini, 2001: 551).

In the case of donation of debt, the same rule
applies. Due to the credibility of debt and the
impossibility of receiving it materially, naturally, our
criterion in receiving should be the moral control of
the debt receiver, so that he can be considered in

control conventionally. For instance, Hanafi jurists
have considered giving the house key as an example
of receiving the house. The same opinion could be
seen in Imami jurisprudence (Khomeini, 2001: 551).
This meaning of receiving is also true in the donation
of debt; if the donee, after the donation of debt, gets
control of the donation subject. This does not
extinguish the debt and the creditor’s ability to reclaim
it. It seems that according to this meaning, “receiving”
credit assets can also be realized, when half the action
of receiving occurs through the leaving of the subject
to be received by the one who gave it (Sabig Al-
Sheikh Seyyed, 1972: 68) in a way that he abandons
the property of the donation subject and gives it to the
donee. This meaning applies to the donation of debt
due to the impossibility of demand for debt by the
creditor.

Additionally, one can take a step further than
this and say that there is no need to receive in a
donation of debt to debtor, as the donation subject,
namely the debt, becomes the debtor’s responsibility.
This view is also evident in the works of Hanafi jurists
(Group of authors, (n. d.): 163; al-Zayla‘7, 1896: 91)
and Imami jurists (Yazdi, 2003: 242-243; al-Najafi,
1949: 161-164). Therefore, there is no need for a
reception.

3.2 Legal Review of the Subject

According to Article 795 of the Civil Code, "a gift
(donation) is a contract by virtue of which a person
gives another person free proprietary rights in a thing.
The person who gives is called “wahib” (the donor);
the other party is called “muttahab” (the donee), and
the thing which is the subject of the gift is called
““ayn mawhubah”. Regarding the use of the term
"property", it has been said that any property, whether
it’s the debt or corporeal property, may be the subject
of the contract of the donation (Dr. Katouzian, 2001,
66). In jurisprudence, however, it is well-known that
donation is specifically the giving of the possession of
debts. But some jurists do not see a problem with the
view that all rights can be donatable (Mohammad
Amin Zayn al-Din, 1993: 226-222; al-lmam Ahmad
al-Martaza, n. d.: 34-35).°

On the other hand, according to Article 806 of
the Civil Code, "if a creditor agrees to surrender his
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claim to the debtor, he has no right of revocation". The
inclusion of this article in the chapter of donation and
use of the term "surrender™ can be considered to be the
confirmation of the opinion that, according to the
Civil Code, debt can also be the contract subject of a
donation. It is difficult to interpret the word donation
(gift) as release because in Civil Code there is a
chapter called "release”. Due to this chapter, the re-
layout of release in the chapter of donation is
meaningless and incompatible with the principles of
interpretation. Particularly, we have seen that there is
a difference between release and donation of debt that
justifies the maintenance of both in the legal system.
As for the problem of receiving, it should be recalled
that if we consider receiving as the meaning of credit,
the donation will also be receivable. In particular, it
can even be said that the debt is in debtor’s possession
in any case. Due to this, we can use the criterion of
Article 800. According to this article, "if the thing
given is in the hands of the donee there is no need for
him to take it over”.

4. Donation of Debt to a Third Party

In the previous discussion, the possibility of donation
of debt to the debtor himself was mentioned. There is
a difference of opinion on the validity of this contract.
Some believe it is void, and others believe it to be
correct. According to the latter group, the effect of
donation of debt to a third-party is that the third party
is a donee and is the owner of the debt, and from now
on, he can refer to the debtor as the creditor's deputy.
In this context, two points of view will be presented.

4.1 The Jurisprudential Review of the Subject:

4.1.1 Inaccuracy of Donation of Debt to a Third
Party

This opinion is seen among the Shafi'i jurists (al-
Shirwani and al-lbadi, 1707: 305-306; al-Shirbini,
1997: 400; Muhyi al-Din al-Nawawi, n. d.: 436-437);
Hanafi (Ibn ‘Abidin, 1995: 177); Hanbali (al-Bahati,
1998: 367-370); lbn Qudamah, n. d.: 257); Zaydi (al-
Mahdi, n. d.: 434-435); and Shia Jurisprudents (Yazdi,
2003: 242-243; Ibn Tey al-Faghani, 1998: 176; Helli,
2008: 410-411; Shahid 1, 1994: 286; Golpaygani,
1994: 132-134). Some Shia jurists also see a

drawback in it (Safi, 2000: 173-174). They
exceptionally consider a donation of debt to debtor to
be correct (Khazem, 1994: 70).

Their main reason is that receiving the subject
is necessary for the realization of the donation. This is
because debt is a creditable matter and receiving it by
a third party is literally impossible (except for the
donee) (Helli, 1448: 406; Shaheed Sani, 1994, 318-
319; Yazdi, 2003: 242-243; Korki, 1990: 146; al-
Shirbini, 1997: 400; al-Sheikh al-Tasi, 1991: 572-573,;
Helli, 1995: 276-277; Helli, 2008: 412).

4.1.2 Accuracy of Donation of Debt to a Third
Party

Against the point of view mentioned in the preceding
paragraphs, another group of jurists consider donating
the debt to a person other than the debtor to be correct.
This opinion is seen especially among the majority of
Hanafi jurists (lbn-al-Sihna, 1974: 119; al-Kasani,
1989:119; al-Haskafi, 2002: 567; Ibn Nujaym, 1726:
284; lbn ‘Abidin, 1992: 687); Hanbali jurists (Abu al-
Barakat al-Nasaft, 1885: 98-102); some of the Shafi'i
jurists (al-Ansart, 1998: 446-447; al-Dimyati Bakrri,
1998: 174); as well as some Shia jurists (Ibn Idris,
1990: 176, Yazdi, 2003: 242-243; Khomeini, 1989:
56-57).

To justify this opinion, Imami jurists cited a
consensus as well as general reports (akhbar) and
narrations (Tusi, 1991: 572-573). Additionally, since
selling and debt exchange are correct, donating it
should also be considered correct (Sheikh Tusi, 1991:
572-573; Helli, 2008: 410-411). But others object that
in selling, receiving does not play a role in transferring
ownership; while in donation, receiving is involved in
the transfer of ownership (Ibn Qudamah, 1990: 137-
139).

Apart from this reason, others, in justifying the
credibility of the donation of debt to a third-party, say
that receiving debt in the donation of it can be realized
by someone other than the debtor. However, due to
the impossibility of a material receiving of debt until it
is the debtor’s responsibility, they have changed the
subject of the receiving from the debt itself to the
reference of the debt (Rouhani, 1998: 229). In their
opinion, the debt itself does not need to be received,
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but it is enough for the donee to receive it when the
debt is collected, and the reference is identified in the
outside world. This way of argumentation is especially
apparent in writings of Shia jurists (Khoi, 1990: 204;
Mohammad Amin Zayn al-Din, 1993: 226-222;
Khomeini, 1989: 56-57). In justifying this opinion, it
is said that the collected debt is the same debt which
has been the debtor’s obligation (Rouhani, 1994: 273-
279). But others have objected to this reason because
if the debt is collected and after that it is received, the
debt itself is not received, rather its reference is
received. Debt reference is also something other than
the debt itself, while in donation it is necessary to give
the donation subject itself to the receiver (Helli, 2008:
410-411; Rouhani, 1994: 273-279).

In Hanafi jurisprudence, it has also been said
that the donation of debt to someone other than the
debtor is allowed on the condition that the creditor
gives a proxy for receiving the debt. In this way, the
donee has become the lawyer of the creditor by the
creditor’s permission and will receive the debt (Ibn
Nujaym, 1726: 284; al-Soghdi, 1998: 518.), and also,
from this moment, will be the owner of the debt (al-
Hanafi al-Qadirt, 1998: 483). Among the Shia
jurisprudents, the same argument can be seen (Yazdi,
2003: 242-243), but the truth is that ownership is
created for the donee at the stage of debt collection;
that is when the debt has become corporeal property.
Thus, this assumption is regarding the donation of
corporeal property rather than the donation of debt.

It seems that all efforts of the Shia jurists
(regarding the adequacy of the receiving of debt being
the reference rather than the debt itself) and the Hanafi
jurists (the need to obtain permission through referring
to the debtor to receive the debt ) indicate that they
also try to consider a donation of debt to a third party
as correct, but they face difficulties in choosing the
route. It would have been better for them to consider
the action of "receiving” instead of the subject of
receiving and trying to interpret it, to infer the
correctness of the donation of debt.

4.2 Legal Review of the Subject

In the Iranian legal system, there is no indication of a
prohibition of the donation of debt to a third party.
Even from Article 38 on the law of insolvency,

adopted in 1934, it is possible to infer the validity of
third-party transferring in general. The use of the term
"property"” in Article 795 of the Civil Code, and the
criterion of Article 806 of the Civil Code, which is
based on the possibility of donation of debt to the
debtor, can verify this kind of donation, particularly if
that donation contract is based on negligence.
Moreover, the realization of the donation of debt to
someone other than the debtor should not make
anything precarious for the donee and donor (lbn
Qudamah, n. d.: 257). Apart from this, as noted
earlier, receiving means the possibility of control and
domination (Imam Khomeini, 2001: 551). The
possibility of referring to the debtor as the donee, after
the donation of debt, and being the owner of debt
(Shahid 1, 1994: 286), mean to control, and in other
words, to receive. (Rouhani, 1994: 273-279). Indeed,
as the creditor has control over the debtor’s obligation,
and he replaces a third-party with himself: doesn’t this
suffice for the receiving to be realized? (Hosseini
Maraghi, 1999: 265-266). Surely it does. Therefore, it
seems more reasonable to accept the accuracy of the
donation of debt to a third-party.

5. Conclusion
The findings of this study demonstrate that:

1. Debt is the financial right of a creditor; each
right-holder can perform any act of possession he
wishes to his right (Article 30 of the Civil Code).
The question is whether the creditor can use the
contract form of a donation to forgive his or her
right? To answer this question, one should
distinguish between two modes: sometimes a
creditor will donate his debt to the debtor himself
and sometimes to a third-party (except for
debtor).

2. In the case of donation of debt to the debtor
himself, it is worth saying that release is the most
natural way that the creditor can forgive his right
to the debtor. However, the question is whether
the willingness of creditors to do so in this way,
means that you cannot use other legal
instruments to forgive your debt? For example,
can’t the creditor use the donation contract and

forgive his debts in this way? In response to this
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question, there is no single approach, neither in
the Imami school nor in the Hanafi school.
Considering that the donation contract involves
corporeal property and there is a necessity to
receive the property which is the subject of
donation, some believe that we cannot use the
donation format for this purpose because the
creditability of receiving debt is impossible. But
the truth is that the purpose of the receiving
process is the possibility of possession and
domination. In this sense, debt will also be
receivable because after the donation of debt to
the debtor the passing of ownership happened,
and after that, the debt is extinguished. Also, as
the creditor loses the possibility of claiming the
debt, and the fate of the debt is in the hands of
the debtor, control of the subject of donation has
passed to the debtor and the act of receiving has
been fulfilled.

3. In the case of the donation of debt to a third-
party, well-known jurists of the Islamic schools
of thought, except for the Hanafi school, believe
that such a donation is not right. In justifying this
opinion, the problem of receiving is also
represented: in donation, receiving the subject is
required, while receiving something that is under
another person’s obligation, i.e. debt, is logically
impossible for a third party (donee) because of
its creditability. Contrary to this view, the well-
known Hanafi jurists and a group of Imami
Jurists believe the donation of debt to a third-
party to be allowed. But in justifying the manner
of receiving the debt, Hanafi jurists believe that
delegation of the power of receiving to a third-
party is the only possible way. On the contrary,
Imami jurists believe that, given the impossibility
of a material receiving, the subject of receiving is
not the debt itself, it is the reference of debt. But
the truth is that the reference of debt is something
other than the debt itself, while a donation must
give the subject of the donation itself for
receiving to occur. So, it seems that it is better to
consider the meaning of the receiving instead of
its subject: receive means the possibility of
possession and control. The effect of giving debt
to a third-party is that the third-party is a donee

and debt owner, and from now on, he can refer to
the debtor as the creditor's deputy. The
possibility of referring to the debtor means
control of the donee over the property (the
subject of donation) and, in other words, the
fulfillment of the action of receiving. According
to this interpretation, it seems that the donation
of debt to a third party is also correct.
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Endnotes

1 "Debt is a commitment that is in the obligation of someone
to someone benefit in terms of its assignment to a creditor is
called debt, and as a relation with the debtor, it is called
debt." Jafari Langroudi, 2006: 316.

2 In addition to these two reasons, there are also some
Qur ‘anic verses that refer to amnesty. It is also believed that
for the realization of amnesty only the forgiver will be
sufficient and there is no need to accept the opposite.

3 In addition, it is said that the debt of the two sides is
related. By giving possession of debt from the creditor to
debtor, these two sides are summarized in one, while
logically this is not accepted.

4 One of the most important reasons of Imami jurists for
justifying their beliefs is to prevent probability of gratify.
They believe that accepting the nature of the release for
donation of debt will cause that for acquittance of debtor.
Hence, there will be no need for him to accept. However,
this lack of need for debtor ’s satisfaction, will cause burden
of gratify for debtor (Ibn al-Alaham, 1969: 410; Korki,
1990: 137-139). Due to this reason, this group of jurists
prefer to keep the donation of debt in the form of a donation;
thereby, acceptance of the donee is necessary for its
fulfillment (lbn Adras Heli, 1990: 176; Yazdi, 2003: 242-
243; Khomeini, 1989: 56-57; Helli, 1998: 416-417;
Mohammad Amin Zainuddin, 1993: 226 - 227). However, it
seems that prevention of gratify is not a good reason for
considering the donation as donation because the same
concern also exists in release. It is true that the creditor
seizes his own right, but this seizure is necessary,
considering that it has involvement with a legal relationship
that one of them is debtor (for opposition, Shahidi, 2007:
139). So why don’t we need his satisfaction in release in
order to prevent gratify? It is due to this reason that some
jurists consider acceptance of the debtor necessary in
release (Shahid I, 1994: 286); while some other jurists give
him the right to reject (al-Sarakhsi, 1986: 83-86). Of course,
some other jurists, do not consider this burden of gratify so
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heavy to be conventionally unbearable (Rouhani, 1994: 273-
279)

5 The fact is that the difference between giving possession
and waiving might be logical in law, but in the perspective
of ordinary people, it is not clear. If one can obligate to
others by giving new right possession, why this cannot be
done by removing other’s debt?

6 In addition, it has been said that "in donation of debt to
debtor, according to the general rule of contract, contracted
debt should be clear and definite, which is not necessary
about release and whenever the quality or quantifier of debt
is unknown or doubtful, obligation of release of debtor will
be correct (Shahidi, 1967: 133); others also believe the
same (Dr. Langroudi, 2009: 11). But the truth is that the
donation contract is based on negligence, leniency, and
beneficence. In this type of contract, as our masters have
said, (Katouzian, 2006: 185), a glimpse of science is enough
(Article 216 of the Civil Code). Therefore, from science and
ignorance point of view, there is not much difference
between release and donation.

7 However, a word which is mentioned cannot suffice
because exactly at the end of the same article, the donated
property is referred to as the gifted.
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1. Introduction

Praise be to Allah, Lord of All the Worlds, and may
peace and blessings be upon our Prophet Muhammad

and upon his Family and Companions.

Liability is mitigated upon the absence of an element of
the general intent. The reason for the disclaimer is using
a right that is given by the Lawgiver, or performing a
duty that the Lawgiver commanded, if the special intent
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is to achieve the interest for which the action was
permitted.

1.1 Research Problem

If a surgical action is allowed by the Lawgiver for the
intent of preserving a life, is the liability of the doctor,
who made an incision on the patient’s body, disclaimed
because his specific intent was to treat the patient and
try to save his life? And if the specific intent of causing
this incision was not to achieve this intent, but rather
for a prohibited reason, such as aborting a fetus resulted
from illegal relationship, would the doctor bear full
criminal liability in such case? What are the conditions
for the legality of medical action? What is the degree of
liability incurred by the doctor, if he fails to comply
with one of these conditions? In order to answer these
questions and other relevant ones, to clarify the
provisions of medical liability and to verify them in
accordance with the principles of Islamic Shart ‘ah, the
two researchers considered writing on this topic to
serve both Shari ‘ah and medical science.

1.2 The Significance of the Study

The study shows that a set of rules and conditions must
be taken into account when conducting a medical action
in order to ensure that the doctor does not deviate from
the specific intent for which his action is permitted.
Hence, the possession of a medical practice license,
obtaining patient’s or guardian’s consent on a given
medical action, the intent to treat, compliance with
medical guidelines and avoiding breach of medical
guidelines and ethics are all required.

The study also shows that the general rule in
Islamic figh (jurisprudence) is that the doctor is not held
liable for his medical action, as long as he adheres to
the guidelines of legitimate medical practice, but if one
guideline is failed, the doctor is then held accountable
for the result of his action since the action is forbidden
in the absence of one or more of these guidelines. The
doctor is held liable for the result if he was negligent,
or a quack "a fraudulent or ignorant pretender to
medical skill", or had committed a medical error, or if
he had a different intent than treating. If a doctor kills a
person to relieve his pain or if he amputates an organ of
a person’s body to be exempted from service in the

army, or if he aborts a pregnant woman without a legal
fatwa (legal opinion), then such actions entail criminal
liability due to the violation of the principles of legality.

1.3 Literature Review

The two researchers found that there are many previous
studies on medical errors, but they are scattered in the
form of sub-ruling, and not researched based on usi/ al-
figh (the Principles of Islamic jurisprudence); so it was
necessary to link the rulings to legal sources (takhrij al-
furz® 'ala al-uszl) and to link them to the intents of
Islamic legislation (magasid al-Shari‘ah) which are
related to the intent of the person responsible for a
specific action, or to his mistake in that action.

Among the studies related to the liability of
doctors for medical errors:

1. A research titled “Doctors’ Errors between figh
‘Islamic  jurisprudence’ and Law,” by Dr.
Muhammad Shalash is published in the Journal of
Al-Quds Open University for Research and
Studies, Palestine, (issue 9, February 2007: 315-
362). However, this study did not address the
relationship between medical liability and the legal
intents. Rather, it was limited to explaining the
jurisprudential ruling regarding medical errors that
were mentioned in some legal texts.

2. A Master thesis titled Medical Errors and their
Impacts in Islamic Shari'ah “Islamic Law,” is
written by Mustafa Al-Kouni, An-Najah National
University, Nablus, Palestine, 2009. This study did
not link the medical error to the intents of Islamic
legislation, but rather explained the concept of
medical error and its jurisprudential implications
without Takhrij al-Furi’ ‘ala al-Usal (linking
practical legal decisions to governing legal sources
and maqasid al-Shari ‘ah).

3. Aresearch titled “Criminal Liability of Doctors for
Errors: A Comparative Fighi Study,” by Dr. Mazen
Sabbah and Prof. Nael Yahya is published in the
Journal of the Islamic University for Islamic
Studies, Gaza, Palestine, (vol. 20, no. 2, June 2012:
99-143). However, this study did not examine the
elements of intent that must be fulfilled before
criminal liability falls on the doctor, nor did it
address usul al-figh aspect related to the specific
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intent permitted by the Lawgiver taking into
consideration the five essential intents.

1.4 Research Methodology

The researchers used the descriptive approach in
addition to the deductive and analytical approaches.
The study adhered to the rules of documentation and
the terms for publishing scientific researches.

1.5 Research Outlines

The research starts by explaining the meaning of intent
(magsad) and its types: specific intent and general
intent and explains the position of medical acts between
general and specific intent. The researchers also
address the specific intent as a reason for removing
liability for medical results. Furthermore, the
researchers discuss liability resulting from medical
errors when one of the elements of general intent is
absent. Finally, the research concludes with the
research’s ~ most  significant ~ findings  and
recommendations.

2. Meaning of Intents "Magqasid"

Intents "Magasid" linguistically is the plural of intent
"Magsad"”, and the word "Qasd" means: doing
something straightforwardly (Ibn Manzir, 1414 A. H.,
section of "Qasada", 3/345; lbn Faris, 1979, section of
"Qasada", 5/95); and "Qasd" in something is the
opposite of extravagance, i.e. rationality, fairness, and
refraining from injustice (al-Fayami, 1403 A. H.,
section of "Qasada", 2/504; al-Zamakhshari, 1998,
section of "Qasada", 2/81).

As for the meaning of Shari'ah intents
“Maqasid” terminologically, al-Ghazali referred to it in
the context of talking about eliminating harms and
bringing benefits, saying: “We mean by interest
(maslakah): preservation of the intents of Shart ‘ah, and
the intents of Shari‘ah for the creation are five:
preservation of religion, life, intellect, offspring, and
wealth” (al-Ghazali, 1413 A. H., 174).

Al-‘1zz bin ‘Abd al-Salam also explained the
meaning of intents, saying: “Most of the intents of the
Qur’an are related to enjoining of attaining interests and

their causes, and forbidding of attaining evils and their
causes” (Al-‘1zz bin “Abd al-Salam, n. d., 1/8.).

Al-Shatibi referred to the meaning of intents of
the Lawgiver, saying: "The Lawgiver intended by the
legislation to establish the interests of the worldly life
and the hereafter in a manner that does not disturb any
system in whole or in part, whether these interests were
among necessities, needs, or improvements." (Al-
Shatibi, n. d., 2/29).

As for lbn ‘Ashir, he defined intents as: “The
meanings and insights observed by the Lawgiver in all
or most cases of legislation, so that their observation is
not limited to a specific type of Shari ah laws.” (Ibn
‘Ashiir, 2001, 251).

‘Allal al-Fast also defined it by saying: “What is
meant by the intents of Shari ‘ah: the aims of it, and the
secrets that the Lawgiver has put in each of its rulings”
(Al-Fast, 1993, 3).

Contemporary researchers have followed such
an approach and defined intents with similar
definitions. The researchers chose the definition of al-
Raysuni: “The aims that the Shari'ah has been
established to achieve for the interest of the servants”
(Al-Raysant, 1992, 7).

3. The Types of Maqasid

The intents that are considered have two sections: “The
first refers to the intent of the Lawgiver, and the second
refers to the intent of the legally competent person” (Al-
Shatibi, n. d., 2/3); and the intents of the legally
competent people always aim toward two things (Al-
Ashgar, 1990, 109):

First, general intent, which is a strong
willingness to perform the action, so it’s an attribute of
the heart that is bound by two things: knowledge and
action; knowledge comes first because it’s the origin,
and action follows because it’s a result and branch of it
(Al-Qarafi, 1404 A. H., 10; Al-Ghazali, 1413 A. H.,
4/558).

Second, specific intent, which aims to achieve a
specific goal by the action, wherein the effect of
knowledge and action extends to facts that are not in
themselves from the substance of the action.
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In the field of criminal sanctions, the jurists
expressed the general intent of the perpetrator by the
term "deliberate disobedience", which is the intent of
the doer towards committing or refraining with his
knowledge of the prohibition, so he deliberately
commits a forbidden action or neglects an obligation
knowing that the Lawgiver prohibits or obliges this
action (Zaydan, 1413 A. H., 5/338).

The intent that entails criminal liability includes

elements:  willfulness, knowledge, and
disobedience, and the absence of any of these elements
affects the criminal liability. For example, the existence
of unintentionality negates the element of willfulness,
and therefore affects criminal liability, so the act comes
out of the circle of intentional crimes to the circle of
unintentional acts. Likewise, the presence of ignorance
negates the element of knowledge, and thus may affect
criminal liability by mitigating punishment (Al-Ramlj,
1414 A. H., 7/249; Abtu Zahrah, 1984, 143).

three

As for the concept of specific intent, it was used
by jurists to remove the description of crime from the
action and remove the liability of the doer when he
performs a duty obligated by the Lawgiver or uses a
right granted to him by the Lawgiver.

4. The Position of Medical Work between
General and Specific Intents
The position of medical work between general and
specific intents is demonstrated through the following
points:

First, Islamic law permits medical work because
the specific intent of it is saving the interest of the body,
so the incision or cutting performed by the doctor on
the patient’s body is not considered forbidden, because
the specific intent of it is healing the patient and
relieving his pain (lbn Farhan, 1958, 2/335; Al-
Shirbint, 1994, 4/202). So the correct basis for
removing the liability of the doctor is the specific
intent, and this will be explained in the second section
of this research.

Second, the factors of mitigating the liability of
the doctor are considered in case of absence of one
element of the general intent, such as cases of error,
ignorance, and negligence that will be explained later
in this research.

Third, full liability rests with the doctor upon the
existence of all elements of deliberate disobedience,
and this is achieved in cases of intentional abuse, which
are rare cases, where intentional abuse occurs in the
context of medical practices, either out of intentional
crime, or out of perverse justifications, such as killing
patients who have complicated medical conditions with
the pretext of relieving them of pain and the like. This
is considered intentional killing and aggression, and its
punishment is Qisas (retributive justice), so the doctor
shall be punished with the penalty of intentional crime
and bear full criminal liability, if he Kills a person to
relieve his pain, cuts a person’s organ in order for him
to get an exemption from military service, or aborts a
pregnant woman without a legal fatwa. The same is
applicable for every case where the intent of treatment
is missed and the elements of deliberate disobedience
are completed, whereby the doctor is held liable
according to his intent, and he is punished for his
intentional crime (Al-Khurshi, 1968, 7/29; Al-Bahati,
1984, 5/520).

5. Specific Intent as a Reason for
Removing Liability for Medical Results
The concept of specific intent is used to remove the
description of crime from the action and remove the
liability of the doer when there is no reason for
criminalization, where the action becomes legitimate
due to the existence of a specific intent that the
Lawgiver permits or obligates, provided that the action
is committed only in the existence of the specific intent
that fulfills the interest for which the action was
permitted. But if the specific intent is missed and the
forbidden action is committed for another intent, then it

is a crime (Ibn al-Qayyim, 1991, 3/135).

The cases of specific intent that makes the action
legitimate and removes the liability of the doer are
multiple, and they are either due to performing a duty
or using a right granted by the Lawgiver to the doer,
and among these cases is the right of treatment, which
is work that conforms to the rules established in
medical science, and the specific intent of it is healing
the patient.

Learning medicine in Islamic society is a legal
duty and a collective obligation (Ibn Al-Humam, 1997,
5/352; Al-Shirbini, 1994, 4/202), and this entails
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permitting all necessary actions to perform the duty of
treatment, and the lack of liability of the doctor for the
results of his work, because “the duty does not adhere
to the condition of healing” (Ibn Nujaym, 1419 A. H.,
1/289), and the doctor's work is a commitment to
provide care, not to achieve a goal.

Therefore, Islamic law permits medical
practices because the specific intent of them is saving
the body, healing the patient, and relieving his pain. So,
the specific intent is the basis for removing the liability
of the doctor (lbn Farhiin, 1958, 2/335. Al-Shirbini,
1994, 4/202).

The medical profession relates to a necessary
intent of Islamic legislation, which is the intent of
preservation of life, as medical work aims for the
preservation of the interest of the patient and achieving
the intent of preserving people’s lives and souls.

Since the medical profession often requires
physical work on the body of patients, the specific
intent is extremely important in legitimizing incision,
cut, or other work performed by the doctor, as the
Lawgiver knows that the medical or surgical work,
even if it touches the body, the special intent of it is
saving the patient’s life, as it does not threaten his
interest of saving his soul, but rather it preserves this
interest (Al-Shafi‘t, 1983, 6/185; Al-Mardawi, 1957,
6/75), and as long as there is no assault on the patient’s
right, there is no reason for criminalization and the
action is considered legitimate.

The rulings of the jurists, in their explanation of
removing the liability for the results of medical action,
have converged. The Hanafis see that liability is
removed when the approval of the patient or his
guardian meets with social necessity, whereupon the
result of the medical action occurred in a permitted
action, and at the same time the intent was to achieve
the patient’s interest and preserve people’s lives and
souls. This requires removing the liability of the doctor
so that the fear of liability does not cause him not to
undertake the required medical action, and this will lead
to great harm in society (Al-Kasani, 1986, 17/39).

The Malikis see that the reason for removing
liability is the permission of the ruler as well as the
patient. The ruler’s permission allows the doctor to
practice medicine, and the patient’s permission permits

the doctor to do whatever he deems helpful for
treatment. (Al-Hattab, 1992, 6/321).

The reason for removing liability for the results
of medical action for the Shafi'is and Hanbalis is that
the doctor does his work with the patient’s permission
and intends to treat him and not to harm him. If these
two conditions are met, the doctor’s action is
permissible, and his liability is negated, provided that
the taken action was in accordance with what the people
of medicine say (Al-Ramli, 141A. H., 8/35; Ibn
Qudamah, 1388 A. H., 12/58).

Ibn al-Qayyim stated that the skilled doctor, if
he observes the rights of work and does not commit a
violation, is not liable for the damage that results from
his action which is permitted by the Lawgiver and
agreed by the patient (Ibn al-Qayyim, 1415 A. H.,,
4/124). This means that liability for the results of the
medical action is removed only when it is carried out
within a range of rules and conditions that ensure that
the doctor does not deviate from the specific intent for
which his action is permitted (Al-Dasuqt, 1964, 4/355;
Ibn Rushd, 1408 A. H., 2/418).

The following is a description of the most
important conditions for removing liability for medical
results:

1. General permission, which means permission
of the ruler for the doctor to practice the medical
profession, which is known today as medical license.
The Islamic law requires the practitioner of the medical
profession to be one who has skills, knowledge, and
insight in his profession, and the origin of this is the
saying of the Messenger of Allah (peace be upon him):
"Whoever practices medicine when he has not been
known previously as a practitioner, he shall be liable
[for any harm done]”” (Ibn Majah, hadith no. 3466, and
Al-Albani said that it’s a good hadith). So, the hadith
confirms the liability of the physician who practices
this profession without prior knowledge and know-how
that qualifies him to practice this dangerous work
perfectly.

The skilled doctor is the one who gives the
profession its right and exerts his utmost effort and does
not commit any negligence,
carelessness; and the opposite of it is the ignorant
doctor, whom the hadith expressed by the word
"tatabbaba" [practiced medicine with no prior

remissness, or
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knowledge], because the form “tafaz ‘ala” indicates
pretending of something and practicing it with
difficulty and inconvenience while he is not among the
people who have knowledge of it. So, « ‘alim” [scholar]
differs from “muta‘alim” [wiseacre] and “zabib”
[doctor] differs from “mutazabbib™ [fake doctor]. The
hadith also indicates reliance on the custom in
determining whether the doctor has knowledge and
skills or not (Ibn Qudamah, 1388 A. H., 8/117; Ibn al-
Qayyim, 1415 A. H., 4/124), as it was mentioned in the
hadith “when he has not been known previously as a
practitioner”, which is known today as academic degree
and practicing license.

The jurists have indicated the necessity of
banning the ignorant doctor and included this ruling
under the rule “Tolerating personal harm for preventing
public harm” (Ibn Nujaym, 1419 A. H., 1/87). So, the
ignorant doctor must tolerate the personal harm caused
to him by banning him from practicing the profession
in order to prevent the public harm that leads to killing
of many people.

2. Personal permission, so that medical
intervention be based on the permission of the patient
or his guardian, with the exception of emergencies
where there is no enough time to take permission, such
as wars, disasters, accidents, and other serious
situations that threaten the life of the patient and may
lead to death or damage of one of his organs, as well as
diseases that require urgent surgical intervention, such
as appendicitis if it reaches the degree of fear of its
rupture, in addition to situations required to be handled
for the public interest, such as epidemic diseases that
are feared to spread (Al-Shalash, 2007, 340).

3. Compliance with the behavioral and ethical
principles of the medical relationship: This condition
relates to the moral aspects of the medical relationship
because the relationship between the doctor and the
patient must be based on ethical principles that include
honesty, loyalty, advice, covering private parts,
keeping secrets, and other ethical rulings established by
texts and evidence of Shari‘ah, where liability shall
result for any damage caused by violating them. The
ultimate objective of the medical profession is
cooperation for the interest of the patient, not rivalry,
and if the doctor is confused, he should consult the one

who is better or more skilled than him, or refer the
patient to another doctor (Al-Kawni, 2009, 51).

4. Following the scientific and practical
principles of the medical profession by performing
medical work in accordance with the rules followed by
the people working in the medical profession: Al-
Shafi'i indicated the necessity of following the
principles of the medical profession, stating that
liability is removed for the doctor who did what other
doctors do which is beneficial for the patient according
to the people who have knowledge in this field, while
he who does what contradicts with the principles of the
medical profession, shall be held responsible (Al-
Shafi‘1, 1983, 6/172). It is not sufficient for the doctor
to have knowledge of the principles of his profession
from the theoretical scientific side only, rather he must
be skilled in his work from the practical applied side
and do everything he can without any negligence,
carelessness, or violation of any of the principles of the
profession theoretically or practically (Al-Hattab,
1992, 8/539; Ibn Qudamah, 1388, A. H. 8/117).

5. The intent to treat, as the specific intent of the
medical action must be treating the patient and caring
of his interest, and the doctor must not intend another
intent because this indicates bad faith and entails
liability. The general rule in Islamic jurisprudence is
that the doctor is not liable for the results of his action
which he practices on the patient as long as he adheres
to the conditions of legality, otherwise, he will be held
liable for them; because the work then becomes
forbidden due to the absence of the reason for removing
the liability, so practicing medical work in Islam has its
goal which the Shari ‘ah has permitted, and therefore it
is necessary to target whoever can achieve this goal,
which is treating the patient and caring of his interest.

The concept of specific intent that the doctor or
the surgeon aims from practicing his job is necessary to
explain removing the criminal liability of him (Al-
Khurshi, 1968, 7/29; Al-Nawawi, 1985, 9/146), since
the concept of disobedience is absent due to the
existence of a specific intent and therefore he is not
liable for the results that he did not intend, because he
did not intentionally commit a prohibited action, so his
act is considered permissible as long as he adheres to
the conditions of legality.



International Journal of Figh and Usul al-Figh Studies
Volume 4, Issue 2, 1441/2020

79

6. Liability Resulting from Medical
Errors When One of the Elements of
General Intent is Absent

The general intent in the crime is only achieved when
all its elements, i. e. disobedience, willfulness, and
knowledge are fulfilled. The intentional crime must
involve that the legally competent person, intentionally,
commits the prohibited action while knowing that he
commits something prohibited. But if the crime lacks
one of those elements, it becomes an unintended crime,
as in cases of unintentionality as a defect of the element
of willfulness, or ignorance as a defect of the element
of knowledge, and then the degree of liability is
mitigated according to the effect.

The error is “an action or saying made by a
person unintentionally” (Al-Bukhari, 1307 A. H.,
4/1500), and the Islamic Shari‘ah made the liability of
the committer of unintentional error mitigated because
disobedience was not established in his heart but rather
he committed it by mistake, so the unintentional error
is a matter of negligence, lack of accuracy and caution,
so the punishment of it depends on the amount of
negligence and lack of accuracy that led to it.

The general rule is that the error is valid as an
excuse for removing the rights of Allah Almighty, but
it is not considered an excuse for removing the rights of
the servants, so a person is not considered a perpetrator
of a crime in terms of his relation with Allah Almighty
as long as he did not intend it (Aba Zahrah, 1984, 148).

As for the rights of the people, the committer of
an unintentional error is obliged to pay the value of
what he has damaged (Al-Shatibi, 2/263), and he is
obliged to pay the blood money in cases of
unintentional killing or cutting off an organ of the body,
because the blood money is a financial compensation
for the harm that the victim or his heirs suffered from,
and the committer of unintentional error is not punished
with retribution because he is not a criminal in terms of
intent, but the Lawgiver has obliged him to pay the
blood money in order to induce people to be always
careful and cautious, and to compensate the victim or
his heirs.

The standard of unintentional error and its basis
in the Islamic law is the absence of the element of
willfulness, and this may be in the form of negligence,

carelessness, lack of caution or other forms of leaving
out the confirmation and precaution.

As for the element of knowledge, it is negated
either because of ignorance of the origin of the rule or
the information or because of a mistake in diagnosing
the case that the rule applies to, where the mind of the
doer is occupied with a kind of perception that does not
match the reality, so it is a kind of illusion that causes
him to perceive something in a way that contradicts its
reality (Al-Bukhari, 1307 A. H., 4/1450; Abu Zahrah,
1984, 487).

The general rule is that it is not permissible to
consider ignorance whenever a person is obliged to
know this rule or information of which he is ignorant.
But the error in which the element of knowledge is
absent, is included in the concept of unintentional error,
so there shall be pardon regarding the rights of Allah
Almighty and compensation regarding the rights of the
people.

Therefore, jurists considered the mistake as a
type of unintentional error, and they called it error in
performance or in view (Al-Zayla‘i, 1964, 6/101; Al-
Nawawi, 1985, 9/123). Accordingly, the medical error
can be divided into two types:

First, error in performance, such as slipping of
the hand of the doctor during examination or surgery
that leads to harming the patient, or making an incision
or cut for treatment that leads to damage of the entire
body (Aba Zahrah, 1984, p. 496). It should be noted
that the ruling of this type of medical error is associated
with the ruling of the errors of other professions, and it
is not limited to the medical work. So, the medical error
of this type is associated in ruling with the errors that
may be committed by people of any other profession,
such as the blacksmith from whom a piece of iron falls
on someone else and harms him, or the driver who
accidentally hits someone with his car and harms him;
and the ruling of this type is the same of unintentional
crimes where there shall be no guilt on the doer but he
shall be obliged to compensate for what he has
damaged.

Second, error in estimation, which is considered
to be of the substance type of the medical action, as if
the doctor estimates that treating the disease requires
cutting of an organ, and then it turns out that the disease
could have been treated with a medication other than
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cutting, or if he misdiagnoses a disease or
misprescribes a drug thinking that it will cure the
patient, and then it turns out that the disease is hot what
he has diagnosed and the medicine is not what he has
prescribed, which has led to delaying of the recovery
and consequently damage of an organ.

In this type of error, the medical norms are
arbitrated to determine whether the wrong estimate is
an acceptable error for which the doctor shall not be
held liable, or is it an outrageous error for which he
shall be held liable. If it turns out that the error falls
within the considered limits, because this diagnosis or
treatment is mostly conjectural, the doctor shall not be
held liable for his error in this type of estimation. But if
it turns out that this error is unacceptable in the medical
norms, such as misdiagnosing a disease and not doing
a test which is required according to the norms of the
profession, this is considered an outrageous error that
is not acceptable by the principles of medical science,
because it happened due to negligence that could have
been avoided. So, if he does not make the effort
required by knowledge and religion, then he shall bear
a specific liability for this patient and a general liability
for his action, and he must be banned if he continues
neglecting and committing outrageous errors (Al-
Dasuqt, 1964, 4/355; lbn Rushd, 1408 A. H., 2/418).

The doctor in his profession is like how the jurist
is in his judgment, if he exerts his utmost effort and then
commits mistake in his estimation, he is not held liable.
But if he neglects and does not exert his utmost effort,
he is liable for the error that led to this result, and this
is what the jurists call as an outrageous error that occurs
due to negligence and could have been avoided.

Hence, the medical error, that entails liability, is
the error that occurs as a result of doctor’s violation of
his duties and non-compliance with the technical rules
and failure to provide adequate care in treating the
patient. This error is not acceptable by the medical
norms because it is considered a deviation from the
professional medical practice and what it requires of
vigilance and insight, and it is considered a negligence
of the doctor in adhering to the patient’s interest
(Shalash, 2007, 330).

The effect resulting from medical error is the
liability, and
conditions of the legality of medical work, and if the

it’s associated with violating the

doctor violates one of them, he shall be liable for the
harm he has inflicted to the patient (Al-Kasani, 1986,
9/448; Al-Shafi‘1, 1983, 6/172).

But if the doctor adheres to observing these
conditions, and then his work results in harm inflicted
to the patient, he is not held liable because healing is
only in the hands of Allah Almighty, and the work of
the doctor is a commitment to provide the utmost care.

7. Conclusion

The most significant results and recommendations can
be summarized as follows:

1. The study shows the relationship between medical
liability and legal intents (magqasid al-Shari ‘ah),
whereas the provisions of medical liability are
closely related to the five essential intents: the
protection of religion, life, wealth, progeny and
intellect.

2. One of the conditions for the legality of the
medical action is that the doctor’s specific intent is
treating the patient. For example, the doctor is not
asked about the result of the surgery that the
Lawgiver allowed in the intent of preservation of
life; while the doctor is asked about the result of
his action, if it is proven that he intended an intent
that contradicts the five essential intents.

3. The Islamic Shari‘ah permits medical actions,
because their particular intent is preservation of
life, so the act of wounds or cuts practiced by the
doctor on the patient’s body is not considered
forbidden, but it is permissible or even a must,
because the particular intent of it is to heal the
patient and relieve his pain.

4. The doctor bears full liability upon the presence of
the element of willful intent to disobey. This
happens in cases of intentional assault, which are
rare cases, as in the case of doctor’s killing of a
person to end his pain, amputating an organ of a
person so that the army exempt him from military
service, or aborting a pregnant woman without a
legal fatwa, and the same is applicable in every
case where the intent of treatment is not the intent,
and the elements of the intent of disobedience are
present.
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5. The doctor in his profession is like the jurist in his
diligence. If he had exerted the maximum of effort
but erred in his estimation, then he is not liable for
the error. While if he neglects and does not exert
the maximum effort, then he is liable for the
mistake that led to this result.

6. The medical error standard and its basis in Islamic
Shart ‘ah is the absence of the intent element, and
this may be in the form of negligence, recklessness,
lack of caution or other forms of neglecting the
verification and precaution.

7. The researchers recommend doctors and therapists
to fear Allah Almighty in their medical actions, so
that their commitment to the provisions of Islamic
Shart‘ah is based on their religious belief and
obedience to Allah SWT.
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